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Standing Committees: 1937-38 


The Committees for the current year are composed of the following 
members : 


Executive 


Clarence A. Miller, Chairman, Washington, D. C.; *A. F. Cleveland, 
Washington, D. C.; *John C. Holten, Minneapolis, Minnesota; *A. M. 
Stephens, Louisville, Kentucky ; George H. Muckley, Washington, D. C.; 
William E. Rosenbaum, St. Louis, Missouri; Jesse N. Davis, Chicago, Illi- 
nois; Edward S. Brashears, Washington, D. C.; J. K. Hiltner, Burling- 
ton, N. J.; Elmer A. Smith, Chicago, Illinois; Ex-Officio Members: (Vice 
Presidents) John J. Danhof, Detroit, Michigan; Thomas M. True, Jack- 
sonville, Florida; Elmer Westlake, San Francisco, California. 


Membership 


*Ed. P. Byars, Temporary Chairman, Ft. Worth, Texas; *Clyde W. 
Fiddes, Minneapolis, Minnesota; *W. 8S. Curlett, New York City; Harry 
C. Ames, Washington, D. C.; F. A. Doebber, Indianapolis, Indiana; 
Harry G. Schad, Philadelphia, Pennsylvania; George T. Bell, Washing- 
ton, D. C.; P. F. Gault, Chicago, Illinois; Charles Donley, Pittsburgh, 
Pennsylvania. 


Professional Ethics & Grievances 


Fayette B. Dow, Chairman, Washington, D. C.; *C. F. Dowd, New 
York City; *Richard T. Wilson, Richmond, Virginia; M. G. de Quevedo, 
Washington, D. C.; A. J. Ribe, Birmingham, Alabama; Karl D. Loos, 
Washington, D. C.; *Porter L. Howard, Philadelphia, Pa.; *Edwin H. 
Burgess, New York City; Charles R. Seal, Baltimore, Maryland. 


Education for Practice 


Warren H. Wagner, Chairman, Washington, D. C.; *Walter W. 
Ahrens, Washington, D. C.; *Walter R. McFarland, Chicago, Ulinois; 
*Charles M. Spence, St. Louis, Missouri; Edwin A. Lucas, Philadelphia; 
W. L. Grubbs, Louisville, Kentucky; Eric E. Ebert, Newark, N. Jd.; 
C. R. Hillyer, Chicago, Illinois; Dr. G. Lloyd Wilson, Philadelphia, Pa. 


Procedure 


Eldon 8. Martin, Chairman, Chicago, Illinois; *Homer J. Conley, 
Ft. Smith, Arkansas; *A. C. Hultgren, St. Louis, Missouri; *Walter R. 
Scott, Kansas City, Missouri; George H. Shafer, St. Paul, Minnesota; 
Fred 8. Keiser, Duluth, Minnesota; Parker McCollester, New York City; 
George H. Work, Denver, Colorado; Robert S. Outlaw, Chicago, Illinois. 
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Nominations 


*Lawrence D. Chaffee, Chairman, New Orleans, Louisiana; *R. K. 
Keas, St. Louis, Missouri; *J. L. Burke, Tulsa, Oklahoma; Edward F. 
Lacey, Washington, D. C.; Roland J. Lehman, Chicago, Illinois; William 
C. McCulloch, Portland, Oregon; John J. Hickey, Washington, D. C.; 
John H. Turney, Washington, D. C.; L. Z. Whitbeck, New York City. 


*Pearle P. Cramer, Chairman, Washington, D. C.; *L. R. Cowles, 
Chicago, Illinois; *E. C. Kitching, Bartlesville, Oklahoma; T. G. Differ- 
ding, Oakland, California; William W. Collin, Jr., Pittsburgh, Pennsy)- 
vania; *V. Henry McLean, Erie, Pa.; Carleton W. Meyer, New York 
City; Ralph R. Dawson, New York City; W. W. McCoubrey, Boston, 
Massachusetts. 


Printing & Publicity 


*R. Granville Curry, Chairman, Washington, D. C.; *Paul H. Johan- 
sen, Washington, D. C.; *Edwin F. Morgan, Washington, D. C.; Joseph 
C. Colquitt, Washington, D. C.; Harry S. Elkins, Washington, D. C.; 
Fred N. Oliver, Washington, D. C.; A. Lane Cricher, Washington, D. C.; 
F. F. Estes, Washington, D. C.; J. Raymond Hoover, Washington, D. C. 


Special Committee on Reorganization of the Interstate 
Commerce Commission 


*Harry C. Ames, Chairman, Washington, D. C.; *Luther M. Walter, 
Chicago, Illinois, Edward S. Brashears, Washington, D. C.; R. C. Ful- 
bright, Washington, D. C.; *J. Carter Fort, Chicago, Illinois. 


Special Committee on Semi-Centennial Celebration of |. C. C. 


Clarence A. Miller, Chairman, Washington, D. C.; John E. Benton, 
Washington, D. C.; R. Granville Curry, Washington, D. C.; John J. 
Esch, Washington, D. C.; Edward F. Lacey, Washington, D. C. 


Special Committee on Uniformity of Procedure Before 
Federal Administrative Bodies 


*Elmer A. Smith, Chairman, Chicago, Illinois; *Louis G. Caldwell, 
Washington, D. C.; *John J. Esch, Washington, D. C.; *R. C. Fulbright, 
Washington, D. C.; *Karl D. Loos, Washington, D. C. 


Special Committee on Unauthorized Practice of Law 


Elmer A. Smith, Chicago, Illinois; C. E. Hochstedler, Chicago, 
Illinois. 


* New appointments made by President Driscoll, with exception of 
those on Executive Committee, which under our By-Laws, were elected by 
that Committee. 
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H. D. Driscott, President 











Our Officers 


H. D. Driscoll, President 


Hugh Daniel Driscoll was born on a farm near Enfield, Illinois, on 
February 10, 1885, where he remained until he was 19 years of age, when 
after being graduated from High School, he entered railroad yard work 
in East St. Louis. His parents were born in America and his four 
grandparents were from Ireland. He progressed in railroad work until 
1904, when he left the General Offices of the Kansas City Southern Rail- 
way Company to become Rate Clerk for the Kansas Commission. In 
succession, he served the Commercial Interests of Topeka, Kansas; Waco, 
Texas and Oklahoma City, as traffic expert and attorney, until 1922, when 
he engaged in private practice specializing in transportation law, at Okla- 
homa City. He was immediately employed by the Corporation Commis- 
sion of Oklahoma on an important pending ease, and his practice has 
since taken him into every corner of the United States, into Canada, 
Mexico and Alaska. His residence was changed to Tulsa in 1930, but he 
maintains a.law office in the Southern Building in Washington, D. C. 

Mr. Driscoll was admitted to practice by the Supreme Court of 
Kansas in 1914. He was admitted in Oklahoma in 1919 and to the United 
States Supreme Court in 1923. He is a member of the American Bar 
Association and Oklahoma Bar Association. 

He has served as President of several traffic organizations, including 
the Texas Industrial Traffic League, The Oklahoma Industrial Traffic 
League and the Southwestern Industrial Traffic League; Vice-President, 
National Industrial Traffic League; Director, Texas State Chamber of 
Commerce, and Chairman, Traffic Committee, Oklahoma State Chamber 
of Commerce. During Federal Control of Railroads, he was a member 
of the St. Louis District Freight Traffic Committee of the United States 
Railroad Administration. In addition to being Chairman of the Less- 
earload Freight Committee at Oklahoma City. 

In 1930 he was appointed by Governor Holloway as Chairman of the 
Transportation Committee as well as a member of the Executive Com- 
mittee in charge of Drought Relief in the State of Oklahoma. 

He married Miss Beatrice Murphy in 1910, and they have one son 
living, Donald, aged 15 years, who is a student at Notre Dame University. 
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Joun J. Danuor, Vice-President 


John J. Danhof, Vice President 

John J. Danhof, general counsel for The New York Central Railroad 
Company, and conspicuously one of the country’s best known railroad 
lawyers, is a native of Michigan, with record of entire career spent in the 
State. He was born at Grand Haven, Michigan, July 15, 1884, son of the 
late John J. and Anna (Medema) Danhof, and prior to becoming general 
counsel for The New York Central Railroad Company was successively 
attorney for The Michigan Central Railroad Company, solicitor for the 
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United States Railroad Administration, assistant general attorney for 
The Michigan Central Railroad Company and general attorney for The 
New York Central Railroad Company. He was appointed general coun. 
sel for The New York Central Railroad Company, with jurisdiction over 
the Michigan Central Railroad, in September, 1931, and besides promin- 
ence in this position is widely known in the legal profession of the State 
as a member of the faculty of the Detroit College of Law and as general 
counsel for the Detroit Terminal Railroad Company and counsel for The 
Michigan Railroads Association. 

Mr. Danhof’s experiences in the field of railroad law have been var. 
ied. He is one of the outstanding rate lawyers of the United States, and 
carries an extensive practice before the State and Interstate Commerce 
Commissions for the Michigan Central and other New York Central 
System railroads. 

Mr. Danhof was admitted to the Bar of Michigan in 1912, and fol- 
lowing immediate residence in Detroit, was engaged in early practice 
with the firm of Campbell, Bulkley & Ledyard of Detroit. He became 
attorney with The Michigan Central Railroad Company in March, 1913, 
and solicitor with the United States Railroad Administration, which 
office he held until Mareh, 1920, and in which he had jurisdiction over 
the legal affairs of the Michigan Central Railroad, the Chicago, Kalama- 
zoo and Saginaw Railroad and the Detroit Terminal Railroad, in Decen- 
ber, 1918. He has been a member of the faculty of the Detroit College 
of Law since February, 1913, and counsel and general counsel, succes- 
sively, of the Detroit Terminal Railroad Company since February, 191i 

Mr. Danhof is a member of the Detroit, Michigan State and Amer'- 
ean Bar Associations, and Association of Practitioners before the Inter- 
state Commerce Commission. He also belongs to the American braneli 
of the International Law Association, and the Order of Coif, honorary 
fraternity of law schools in the United States. He was educated in the 
public schools of Grand Haven and the University of Michigan, being 
graduated from the Grand Haven High School in 1903, and from the 
liberal arts school at Ann Arbor with A.B. degree in 1907. Following 
his graduation in 1907, he was principal of the High School of Hurley, 
Wisconsin, and from 1909 to 1911 principal of the High School of Grand 
Haven, Michigan. He finished the law department with degree ol 
Doctor of Jurisprudence in 1912. All of his boyhood was spent in Grand 
Haven, where his late father was engaged in the insurance business 
throughout most of his life. In addition to being one of the oldest and 
best known insurance men in Michigan, the father, who died February 23, 
1930, had the distinction of being one of the oldest active insurance com- 
pany representatives in the United States. 

Mr. Danhof is a York Rite Mason, Knight Templar and Shriner, and 
a member of the Delta Sigma Phi college fraternity, Phi Alpha Delta 
law fraternity, University Club of Washington, D. C., and the Economie, 
Detroit and Detroit Golf Clubs of Detroit. 

He was married February 14, 1914, to Miss Erma Mueller of Chi- 
cago, Illinois, and has three children, Rosemary Bertha, John J. Jr., and 
Annabel Erma. 

Residence is at 19381 Stratford Road, Detroit. Offices are in the 
Michigan Central Terminal Building. 
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THOMAS MARSHALL TRUE, 


Vice President 


Thomas Marshall True 
Vice-President, Southern Classification Territory. 


THOMAS MARSHALL TRUE, was born in Eureka Springs, Arkansas, 
February 2, 1883. As a boy he showed much interest in commerce and 
when he was graduated from high school his speech was entitled, ‘‘The 
Reign of Trade.’’ A great deal of his youth was spent with relatives 
in Louisville, Ky., and after finishing school, he entered the general 
freight office of the Illinois Central Railroad as mimeograph clerk, later 
as rate clerk, moving with the general office to Memphis, Tenn. In 1906 
he was rate clerk in the assistant general freight agent’s office of the 
Frisco Railroad in Memphis, and in 1907 he was employed as chief tariff 
compiler in the general office of the N. O. & N. E. Railroad in New 
Orleans. He later served as tariff compiler or executive clerk in the 
offices of the South Eastern Freight Association, Atlanta, Ga., the Frisco 
Lines, and Mobile and Ohio in St. Louis, and in 1911 was chief clerk to 
the traffic manager of the M & N A Railroad, Eureka Springs, Ark. In 
1913 he was general freight and passenger agent of the A. N. Railroad, 
Port St. Joe, Fla.; from 1916 to 1927 traffic manager of the Savannah 
River Lumber Company and Gulf Red Cypress Company, Savannah, 
Ga. April, 1927, he moved to Jacksonville as traffic manager of the 
Southern Cypress Manufacturers’ Association, and July 1, 1931, he was 
appointed secretary of the Southern Cypress Manufacturers’ Association, 
which position he now holds. He is a former President of the Jackson- 


ville, Florida, Traffie Club. 
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ELMER WESTLAKE, 


Vice President 
Elmer Westlake, Vice President 


Elmer Westlake was born at Canby, Modoe County, California, 
among the Indian beds, shortly before the Modoe War, October 1, 1878. 
He obtained the degree of A.B., from the University of Santa Clara, in 
June, 1898. He has been admitted to practice before the Supreme Court 
of California, June 12, 1901; before the United States District Court, 
Northern District of California, June 17, 1903; before the Supreme Court 
of the United States, November 10, 1919; practitioner before the Inter- 
state Commerce Commission August 12, 1929; and has been practicing 
before the Interstate Commerce Commission continuously since 1916. 
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Mitton P. BauMAN, Secretary 


Milton P. Bauman 


Mitton P. Bauman, Secretary, entered the Traffic Department of 
Colgate & Company, of Jersey City, in July, 1920. In March, 1926 he 
resigned for the purpose of entering into a general traffic service, and in 
addition to being a practitioner before the Interstate Commerce Com- 
mission he is now industrial traffic manager and traffic consultant for a 
number of manufacturers. 

Mr. Bauman is traffic consultant to the City of Newark, New Jersey, 
in its Port Newark development, and also represents the Department of 
Institutions and Agencies of the State of New Jersey, with respect to 
transportation matters. 

Mr. Bauman was Vice-President, Official Classification Territory, 
during the fiseal year 1933-34. 





Charles E. Bell, Treasurer 


Charles E. Bell, a native of the State of Georgia, entered railroad 
service in 1895 as Private Secretary to Assistant General Superintendent 
of the Southern Railway, at Atlanta, Ga. Transferred to Traffie Depart- 
ment in 1896. Chief Clerk, General Freight Office, in Atlanta, 1907- 
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1911; Assistant General Freight Agent, Atlanta 1911-1916; General 
Freight Agent, Washington, D. C. 1916-1917, in charge of commerce 
litigation of the Southern Railway System. 

Furloughed from Southern Railway service in 1917, serving as 
Assistant Transportation Director and Assistant Manager Inland Traffic 
of the United States Food Administration, in Washington, during the 
active period of the World War. Thereafter, until the expiration of 
Federal control on Mareh 1, 1920, as Assistant to Director of Traffie of 
the United States Railroad Administration. 

Resigned from railroad service in June 1920 to enter professional 
field as Traffic and Transportation Specialist. From Mareh 15, 1933 to 
February 1, 1934 was engaged by the Republic of Turkey to make a 
special study of the administration, operation and traffic of the Turkish 
State Railways. Upon returning to United States served as Executive 
and Traffic Assistant to Honorable Joseph B. Eastman, Federal Coordi- 
nator of Transportation, from July 1, 1934 until the expiration 
of the Railway Emergency Transportation Act on June 16, 1936, 
after which resumed practice as Traffic and Transportation Specialist 
in which now engaged, acting also as Advisory Traffic Rate Consultant 
to the National Bituminous Coal Commission. 

A member of the Association of Practitioners before the Interstate 
Commerce Commission since it was first organized and served as Vice 
President October, 1932-September, 1933. 





Clarence A. Miller, Chairman, Executive Committee 


Clarence A. Miller, the Chairman of the Exeeutive Committee, is 
known to practically all of the practitioners. He has served for six years 
as Treasurer of the Association and as an ex officio member of the Ex- 
ecutive Committee. He has been Chairman of several standing and 
special committees of the Association. 

He was born in Fayette County, Pennsylvania, February 11, 1890. 
After graduating from Uniontown, Pennsylvania, High School in 1907, 
he entered the United States Postal Service, in which he served until 
1920, when he was admitted to the Bar of the District of Columbia. He 
holds LL.B. and LL.M. degrees from George Washington University, and 
has been a member of the faculty of the George Washington University 
Law School for fifteen years. He is also a member of the faculty Board of 
Editors of the George Washington Law Review, and a member of the 
Board of Editors of the I. C. C. Practitioners’ JouRNAL. He is the 
author of several law books and has written a number of legal historical 
articles. 

He is now General Counsel of The American Short Line Railroad 
Association. 
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Message From President Driscoll 


N assuming the duties of President for the ensuing year, I realize that 

there is much to be done. Much of the work of the Association is done 
through committees, and those committees have been named. However, 
there is one task that is too big for any one committee—and that is the 
enlargement of the membership of the organization. 

First of all, a large organization has more influence and can accom- 
plish more than a smaller one simply because there is strength in num- 
bers, but we must not overlook the fact that with an increased member- 
ship we will have additional money with which to operate. I intend to 
devote considerable time each week to the task of getting new members 
into the Association and to prevail upon delinquent members to put them- 
selves in good standing. I have had many letters from friends, offering 
their assistance in any manner that I might indicate. The same thought 
is expressed by many whom I meet from day to day. To all of these I 
have stated that it is my ambition to inerease the membership by at 
least 500 members during my term of office. 

We have about 1900 members out of 8,000 or more who are ad- 
mitted to practice before the Interstate Commerce Commission. The dues 
are small—$5.00 per year. We have outside interests who subscribe for 
the JOURNAL at $5.00 a year, and this being true, it is difficult to under- 
stand how anyone who has been admitted to practice before the Inter- 
state Commerce Commission can fail to send in his application. I think 
the answer to this question is that the big majority of those eligible for 
membership have not been asked. It is true that mimeographed or form 
letters have been sent to each of them on more than one occasion—but a 
little personal solicitation is worth more than a dozen such letters. 

It is not possible for everyone to visit the office and see the great 
amount of work that is being done, but I do not believe there has ever 
been anyone who has visited the office who has allowed his member- 
ship to lapse. The prospective members who have visited the office have 
invariably made application to join the Association. 

It will not be necessary in the future for an applicant to secure the 
names of two sponsors, as in the past. A recent change in the By-Laws 
eliminates the necessity for such endorsements. 

I wish each member would take it upon himself to secure a new 
member during the coming year. If information is desired as to pro- 
spective members in his locality or in his industry, the Executive Secre- 
tary will be glad to furnish such a list. It would not require a great deal 
of effort on the part of our members to bring the total membership up to 
4000 or 5000. Certainly, each one could get one new member. That 
would bring it up to 3700 members. 

I have placed 500 new members as the goal—but I am going to be 
disappointed if we do not exceed that number. At the time you are 
asked to sponsor an applicant for admission to practice before the Com- 
mission, you could well exact a promise that he will join the Associa- 
tion if his application should be favorably acted upon in the Commis- 
sion. If each one would do this, we should get 300 or 400 new mem- 
bers during the year in that way alone. —H. D. Driscout. 
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The Eighth Annual Convention and Its Work 


HE Eighth Annual Convention of the Association of Practitioners 
before the Interstate Commerce Commission was held at the Hotel 
Coronado, St. Louis, Missouri, October 14th and 15th, 1937. 

The Committee on Arrangements, consisting of members of the St. 
Louis Chapter, under the Chairmanship of Charles M. Spence, Esq., did 
a splendid job, with the result that those in attendance had an enjoyable 
time socially and a profitable time professionally. 

President Allan P. Matthew presided at all the sessions. Vice 
Presidents Slaughter Linthicum and Toll R. Ware were on the platform 
with him. In the absence of Secretary John R. Van Arnum, Vice Presi- 
dent Ware acted as Secretary pro tem. 


Address of Welcome 


Members of the Association and their guests were welcomed to St. 
Louis by Charles M. Spence, Esq., Chairman of the Committee on Ar- 
rangements, in that cordial style for which both he and St. Louis are 
noted. 


Greetings From the Chairman and Members of the 
Interstate Commerce Commission 


A letter was received from Chairman Carroll Miller of the Interstate 
Commerce Commission expressing regret at being unable to attend and 
conveying his best wishes for a successful meeting. Letters were also 
received from other members of the Commission expressing regret at 
their inability to attend the meeting. 


President’s Address 


President Matthew, in his address, characterized the Interstate Com- 
merce Commission as an example of the ‘‘ best institutions of democratic 
government,’’ and expressed his hope for a continuation of the type of 
regulation represented by the Commission. He pointed out the dangers 
to the Commission in the program for reorganization of the governmental 
agencies, saying : 

“If the status of these great independent tribunals, as we have 
called them, or as they have been termed, ‘the great Congressional 
agencies,’ is to be maintained as such, if they are truly to function 
without control from any external source, this battle which has only 
partly been won, as I see it, must still be carried on and we must register 
our opposition in exceedingly practical fashion, and I mean by that, that 
the opposition must be conducted in such a way to produce votes in 
Congress against the program that relates to the Interstate Commerce 
Commission.”’ 


(The President’s address is printed in full at pages 75 to 79 of 
this JOURNAL. ) 
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Officers Nominated and Elected 


__The Committee on Nominations, through its Chairman, John J. 
Hickey, Esq., submitted its report on October 14th, nominating the fol- 
lowing as officers for the ensuing year: 


H. D. Driscoll President 

John J. Danhof Vice President 
Thomas M. True Vice President 
Elmer Westlake Vice President 
Clarence A. Miller Chairman, Executive 

Committee 
Milton P. Bauman Secretary 
Charles E. Bell Treasurer 


No nominations having been made from the floor, those nominated 
were unanimously elected the following day. 


Motor Carrier Regulation—The First Phase: Address of 
Jack Garrett Scott, Esq. 


Jack Garrett Scott, Esq., Chief, Section of Law and Enforcement, 
Bureau of Motor Carriers, Interstate Commerce Commission, delivered 
an ably prepared and timely address on the subject: ‘‘Motor Carrier 
Regulation—The First Phase.’’ (Mr. Scott’s address is printed in full 
at pages 80 to 88 of this JoURNAL.) 

Explaining the difficulties encountered in the administration of the 
Motor Carrier Act, 1935, with the limited appropriations granted by 
Congress, Mr. Scott said he had over 7,000 complaints of violations, and 
only 10 lawyers and 16 special agents to handle them. 


Report of Executive Committee 


The report of the Executive Committee (printed on page 488 of 
the September JouRNAL) was presented by its Chairman, H. D. Driscoll, 
Esq. It was received and placed on file. 


Report of Treasurer 


In the absence of Clarence A. Miller, Treasurer, his report was pre- 
sented by Mr. Driscoll. The report showed a balance on hand at the begin- 
ning of the year, October 1, 1936, of $7,246.58 ; receipts during the year of 
$11,782.33 ; expenditures of $11,475.18; with a balance on hand on Sep- 
tember 30, 1937, of $7,553.73. He called attention to the fact that the 
dues paid in the year 1936-37 were the largest in the history of the 
Association. The report was received and placed on file. 


Report of Committee on Professional Ethics and Grievances 


The report of the Committee on Professional Ethies and Grievances 
(printed on page 489 of the September JourRNAL) was, in the absence of 
the Chairman, Karl D. Loos, Esq., presented by Walter R. McFarland, 
Esq., a member of the Committee. A confidential report had been made 
to the Executive Committee. The report was received and placed on file. 
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Report of Special Committee on Reorganization of 
the Government Departments 


The report of the Special Committee on Reorganization of the Gov- 
ernment Departments (printed on pages 490 and 491 of the September 
JOURNAL), in the absence of the Chairman, Edward 8S. Brashears, Esq., 
was presented by R. C. Fulbright, Esq., and approved. 


Luncheon Session 


The President presided at the Luncheon Session, on Thursday, 
October 14th, held in the Crystal Room of the Hotel Coronado, and pre- 
sented, among the distinguished guests, Mr. Homer Snow, President of 
the Associated Traffic Clubs of America. 

Judge Charles M. Hay, of St. Louis, now General Counsel of the 
Railway Labor Executives Association, delivered an enjoyable address 
which was enthusiastically received by all those present. (Judge Hay’s 
address is printed at pages 89 to 91 of this JOURNAL.) 


Commissioner Aitchison’s Address On 
“A Unified System of Federal Administrative Practice” 


No meeting of the Association would be complete without Commis- 
sioner Clyde B. Aitchison’s presence. The members of the Association 
never fail to express their appreciation of Commissioner Aitchison for 
his part in the inauguration of the Commission’s Bar, and the organiza- 
tion of this Association. He has devoted himself unflaggingly to the 
strong upbuilding of the Association. At the Thursday afternoon ses- 
sion President Matthew presented Commissioner Aitchison, who was 
welcomed by the assemblage rising and giving him a real ovation. He 
responded by delivering a scholarly and stimulating address on the sub- 
ject ‘‘A Unified System of Federal Administrative Practice.’’ (Com- 
missioner Aitchison’s address is printed at pages 92 to 95 of this 
JouRNAL.) At the conclusion of his address he was given another 
ovation. 

Subsequently, in response to questions, Commissioner Aitchison 
said : 

“*The Federal Communications Commission, not only has a Bar, but 
an Association of Practitioners, which is frankly patterned upon this As- 
sociation, and perhaps I should have reported, Mr. President, that at a 
very early meeting of that Association, I was asked to appear before 
them and speak, and was glad to do so, and I took it upon myself, being 
a member of this Association, to extend the greetings of the Association of 
Practitioners before the Interstate Commerce Commission, to the new 
Association of Practitioners before the Federal Communications Com- 
mission, and to assure them I thought they were pursuing a desirable 
course, and express the desire on the part of the Association and all of 
the officers and members, to be of any service to that newly created 
body, and place at their disposal the benefit of our experience, and I 
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trust I was not presumptious in that action which I promptly reported 
to you. 

‘*In addition to the Federal Communications Commission, the Fed- 
eral Power Commission, the Board of Tax Appeals, and, of course, the 
old established departments such as the Treasury Department, Bureau 
of Internal Revenue, the Land Department, and the Bureau of Patents, 
the last two ‘being under the jurisdiction of the Department of the 
Interior, have a Bar, but, I believe, other than the Association of Patent 
Lawyers, there is no national association. There is also the newly 
organized National Bituminous Coal Commission. 

‘*T had intended merely to suggest for consideration questions about 
which I think we should all be thinking. I believe that much of the 
agitation which exists, on the one hand, for the creation of these so-called 
administrative courts, are wonderful schemes on paper for the settlement 
of administrative controversies of the government, and on the other hand, 
plans for the reorganization of the government departments have, as a 
very strong talking point at least, if not the principal purpose, as one 
purpose, the achievement of a greater degree of uniformity. 

‘There is a great deal of lost motion, there is no question about it. 
Take the matter of commission practice, a lawyer in good standing in 
his own community desires to be admitted before all of these tribunals, 
and he has to undergo, after submitting separate applications to each of 
them, a rather searching inquiry into his qualifications, which is multi- 
plied about six times. 

**One more thorough, careful examination by a competent Federal 
authority seems to me, personally—I am speaking for myself, now—, 
would be better. Then, the unfit practitioner would be kept out of all 
of them and would not be admitted to some of them who are more lax 
than others, and on the other hand, the fit practitioner would be saved 
a great deal of time and labor. 

‘‘This goes further than the mere matter of commissions, it goes to a 
general unification of practice procedure so the statutes, the judicial 
interpretation of them, the administrative interpretation of them, would 
be as well understood by the practitioner who appears before one of these 
tribunals commonly, and who has to go before another on occasion, as the 
federal procedure is understood by a practitioner who commonly prac- 
tices before the federal courts of one district and is compelled to go into 
the federal court of another district. 

**T see no reason why the moving party should be called the ‘‘ plain- 
tiff’’, for instance, before one tribunal, and ‘‘complainant’’ before an- 
other. That illustrates what might be pursuant to the whole system, and 
I undertook to show that administrative bodies will be forced to a certain 
greater degree of uniformity by the adoption of the new judicial rules 
which are incubating and which will be released by the Supreme Court 
as soon as they have the approval of that body. 

A greater degree of uniformity can be secured in practice and the 
whole practice can be extended, it seems to me, if we are able to make 
greater use of the time and labor which each of these agencies expends in 
wrestling out some difficult question of law, or a good policy, we will say, 
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in the matter of judicial notice or evidence, than if they go along their 
own individual ways, each regardless of the other. 

As to what function the Association could perform, I don’t think 
there is much you can do but give it very serious consideration with a 
view to working out some plan such as the Administrative Court, or the 
more recent plan set forth in the Review of the Court of Claims of the 
United States, or else stress it strongly in arguments before Congress in 
looking for the possible reorganization and regrouping of the executive 
departments for the express purpose of securing a greater degree of ad- 
ministrative uniformity. 

I think, possibly, if there is anything to my point at all, of the 
amendment to the Bar and Commission, there should, by action among 
ourselves, possibly, under the direction and upon the suggestion of some 
outside party, maybe the President, maybe the Chief Coordinator, en- 
deavor to unify the practice between these agencies. 

It seems to me, on the very face of the thing, it stands out that there 
are many of these rules which ought to become uniform. To illustrate, 
I can see no reason why the rule of the printing of briefs should be differ- 
ent before one of these tribunals than before another. Of course, we 
haven’t time to go through the catalog of rules and point out various 
eases. The manner in which subpoenas are issued is one. I am only 
citing a few cases that come to me at random, as I stand here. 


Action By Association. 


Following the discussion, the following motion was adopted: 


“That a special committee on Uniformity of Procedure before Fed- 
eral Administrative Bodies be appointed by the President to investigate 
procedural rules and practices of such bodies, to invite the views of such 
bodies and members thereof, and practitioners before them, as to the 
feasibility of achieving a greater degree of uniformity in procedure and 
practice before such bodies, as a means of attaining higher efficiency in 
the administration of their public duties.” 


Report of Secretary and Executive Secretary 


Vice President Ware, in the absence of the Secretary, read the report 
of the Secretary and Executive Secretary. (This report will be printed 
in the December JOURNAL. ) 


Revision of Constitution and By-Laws 


The report of the Special Committee on Revision of Constitution 
and By-Laws (printed on pages 492 to 494 of the September JouRNAL), 
in the absence of the Chairman, Mr. H. G. Schad, was presented by 
J. N. Davis, Esq., a member of the Committee. 

The Committee recommended the following changes in the Consti- 
tution of the Association : 

That Article III be amended to read as follows: 

“Any person to whom a certificate has been granted to practice 


before the Interstate Commerce Commission may make application for 
membership in this Association.” 
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That Article IV, Section 1, be amended so as to read: 


“A person who has been granted a certificate by the Interstate 
Commerce Commission to practice before it may file a written application 
for membership in this Association with the Secretary. The Secretary 
shall refer all applications to the Committee on Membership, which 
Committee after full investigation shall submit its report and recom- 
mendations to the Executive Committee which shall have authority 
to approve or disapprove the application. Three-fourths of the members 
of the Executive Committee present and voting shall be required for 
election.”’ 


That Article IV, Section 2, be changed to read: 


“Any member or applicant for membership nominated and elected 
as above provided, may become a life member of the Association upon 
written notice to the Treasurer and payment of the sum of $50.00 for 
such life membership. Such payment when made shall be in full of all 
dues to the Association during the life of such member.” 


That Article V be changed to read as follows: 


“The Officers of the Association shall be: 

A President. 

Three Vice-Presidents—one for each of the three territorial dis- 
tricts into which the United States is divided as recognized by the Inter- 
state Commerce Commission. 

A Secretary. 

A Treasurer. 

A Chairman of the Executive Committee, and such other officers 
as may hereafter be authorized. 

An Executive Secretary, who need not be a member of the Associa- 
tion to be appointed by the Executive Committee to hold office at the 
pleasure of said Committee. 

The President and the three Vice-Presidents shall not be eligible 
for immediate re-election to their respective offices.”’ 


The recommendations of the Committee were unanimously approved, 
and the amendments unanimously adopted. 

The effect of the amendments may be summarized as: 

1. To make it clear that a person admitted to practice before the 
Interstate Commerce Commission does not automatically become entitled 
to membership in the Association. 

2. To eliminate the necessity of applicants for membership in the 
Association obtaining endorsements of two members of the Association 
certifying as to the character, fitness and qualifications of applicant. 

3. To give proper recognition to the present Executive Secretary of 
the Association. 


No Report By Membership Committee 
The Committee on Membership submitted no report. 
Report of Committee on Procedure 


The report of the Committee on Procedure (primted on pages 14 to 
26 (or 522 to 534) of the October JouRNAL) was presented by R. 8. Out- 
law, Esq., a member of the Committee, by reason of the absence of 
Parker McCollester, Esq., Chairman of the Committee. 
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Committee Recommendations 


The Committee made four recommendations : 

1. That the Interstate Commerce Commission be again requested by 
the ‘Association to consider the desirability of a rule requiring definite 
findings of fact not only in proposed reports by Examiners but in reports 
of the Commission itself. 

2. That the Commission consider the desirability of returning to its 
former practice of mimeographing only one side of the sheets of its own 
reports and of Examiners’ proposed reports. 

3. That the Rules of Practice before the Interstate Commerce Com- 
mission be not changed so as to permit the use of interrogatories. 

4. That the subject of the desirability of having published reports of 
the Interstate Commerce Commission include not merely the opinions but 
the orders entered by the Commission be given appropriate attention 
either at the Annual Meeting or by the next Committee on Procedure. 


Action on Report 


This report was the subject of much discussion, following which it 
was referred back to the Committee for further consideration and report 
at the next meeting of the Association. 


Discussion of Report 


The discussion of the recommendations of the Committee and the 
subjects covered by the report was such that it is believed the members 
generally will profit by reading it. It is, therefore, here reproduced in 
full: 


CoMMISSIONER AITCHISON: Before the Association too deeply com- 
mits itself on the subject, I have a few observations to make which may 
be pertinent. Taking up the matters here as indicated in the Com- 
mittee’s Report, with respect to findings of fact, the conclusions that the 
Association again recommend that the Commission consider the desira- 
bility of a rule requiring definite findings of fact, not only in proposed 
reports by examiners, but in the reports of the Commission, itself: 

I take it that no rule that the Commission could adopt could have 
any greater force than the decisions of the Supreme Court, several of 
which are cited in the text of the Committee’s Report. The Commission 
has those in mind and it is its endeavor constantly to make its examiners’ 
proposed reports and reports of the Commission, itself, sufficient with 
respect to the findings of fact so they are clear and unmistakable. We 
are aware that our policy in this regard is being administered by human 
beings, some of whom are ourselves, and that, consequently, perfection in 
operation of the policy is not to be expected and does not exist. But, 
the so-called ‘‘repetorial’’ style of report, I may assure you—that mean- 
ing the form of report in which a witness called for the plaintiff testified 
this, and for the defendant, testified that —, we are constantly endeav- 
oring, as best we can, with several hundred examiners in our various 
sections, to see that no such reports go out. 





Jf4@o@Qodoaewo @ 


eee eet eet tot 


~~ A ~~ ih me ao oO OS Ot a © me @D 


—_ A COO Oe 


| the 
ibers 
d in 


com- 
may 
Com- 
t the 
osira- 
nosed 


have 
al of 
ission 
ners’ 
with 
We 
uman 
on in 
But, 
mean- 
stified 
ideav- 
rious 





NOVEMBER, 1937 63 





Our work in this regard would be very greatly aided if we were 
able to have the cooperation of the members of our Bar, in the observ- 
ance of a rule that already exists, ‘‘Briefs—Rule 21.’’ The following is 
the language I lay stress on: ‘‘It should include requests for such spe- 
cific findings that the party thinks the Commission should make.’’ Now, 
we are prepa”ed and do, frequently, as a matter of custom and practice, 
comply with that rule. In spirit, of course, we are entirely in accord 
with the recommendation, except that to one member of the Association, 
it seems unnecessary. 

Second—as to mimeographing of I. C. C. Reports on both sides of the 
paper. This practice was initiated early in 1932, following a letter which 
was received from the Chief Coordinator, not to be confused with the 
Federal Coordinator of Transportation, in which attention was called to 
the estimated saving of several thousand dollars which could be effected 
if both sides of the paper were used in mimeographing publications. On 
February 17, 1932, the Commission decided to comply with this request, 
which came directly from the agent of the President. Since that time, 
the appropriations made for the Commission’s white paper and which is 
covered in our printing appropriations, have been estimated by the 
Bureau of the Budget on the basis of the use of white paper in the 
manner in which the President’s agent requested it be used. 

This is not as trivial a matter as might be thought. The Commis- 
sion’s printing appropriation is always too scant, and in the light of 
growing business, is becoming constantly more tight. The best estimate 
I can give, at the present time, of the saving made by the use of both sides 
of the paper, directly chargeable to the Commission’s printing appropri- 
ation, is six thousand dollars a year. 

In addition to that, if we were to mimeograph on one side of the 
page, it would be necessary for us to increase the force in our mimeo- 
graphing room double its present size, which cannot be done under the 
existing appropriation without curtailing activities elsewhere, nor can 
it be done in the coming fiscal year, if the present budget goes through, 
without curtailing other functions which the law may demand. Fur- 
thermore, the addition to the size of the crew in the mimeograph room 
for the assembling of these sheets, would require more space which is 
not now available. 

With respect to this practice, I am directed to say, that newspaper 
men and others, particularly those who will use the air mail and who 
are obliged to pay first class postage rates, oftentimes six cents per ounce, 
on our printed decisions, have been very hopeful in requesting that we 
do not have our reports mimeographed on but one side of the page. 

Mr. Bartel, our Secretary, has reviewed the whole matter and you 
may be interested in his recommendation: ‘‘Taking into consideration 
the President’s insistence on economy, it would be my recommendation 
that the present practice of mimeographing on both sides of the sheet be 
continued.’’ I may add my own personal observation, that getting the 
additional money requisite to printing on one side of the paper, would 
be impossible. That is the second point. 
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Thirdly, as to the use of interrogatories in practice before the Com- 
mission, while the Committee has made no recommendation here, the sub- 
ject is undoubtedly a new one and has not been thought through. One 
beauty about it is the flexibility. At the counsel of my colleagues, we 
feel that each case must be a law unto itself. There might be cases in 
which a series of interrogatories, such as proposed, would be very help- 
ful, and, on the other hand, there would be cases, as pointed out by 
members of the Committee, where it would have exactly the opposite 
effect to that which is intended, but I want to point out, there is nothing 
whatever in our Rules of Practice which prohibits any party, at any 
time, when he feels that a series of interrogatories might be helpful, 
might speed up the proceedings, from submitting to the Commission a 
request for the issuance of such interrogatories, such requests to be 
served on both parties and an opportunity for objection be allowed. 
Perhaps a little experimentation might develop the strength or weak- 
nesses of the proposal. 

Now, fourth, as to the publication of orders in Commission reports, 
no recommendation has been made by the Committee for the very good 
reason that the matter has not been considered by it. It is uncertain 
from the language used, whether the request is for the inclusion of the 
orders with the reports in bound volumes, or simply in the socalled 
separate or pamphlet copies. If it would be understood that only the 
separate copies, whether mimeographed or printed, are referred to, I 
have to say, at the present time the orders are either mimeographed or 
printed, as the case may be. In all instances where an order is made, it 
is either appended to the mimeographed report of the Commission, or 
printed in a pamphlet. 

It formerly was the rule, and that was observed down until July 22, 
1932, that the separate reports of the Commission, in all cases, included 
the orders. To all that I have said in respect to the printing of the 
orders, this exception must be made, that orders of dismissal are not so 
printed. They are a mere formality and hardly worth disseminating 
after the statement appears at the conclusion of the report, when the 
order appears dismissing the complaint. 

There were two reasons for the discontinuance of this practice and 
they both grew out of economy in connection with our printing appro- 
priation. One was that it was found that the extra composition with 
respect to the orders was so great as to counterbalance any particular 
good which would come from it. Now, I happen to have in my hand, an 
order that was picked up at random. It is the case of a tank car counsel 
against the Aberdeen and Rockford Railway Company. The report, it- 
self, is a scant six pages. The order, itself, is sixteen pages of compo- 
sition, but the order, omitting the names of the parties to the proceed- 
ings, is less than two-thirds of a page. In other words, fifteen pages of 
an alphabetical list of the defendants in the case, commencing with the 
Aberdeen and Rockford and ending up with the Zuni Mountain Rail- 
road. 

It was felt that a repeated publication of such a list of names was 
not worth five dollars a page out of our scanty appropriation. 
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Another objection was that the printing of the order of ten times 
involved a waste of paper, and for some particular reason—I don’t recall 
the reason —, white paper was at a premium at the time this practice 
was inaugurated. 

This report of Walter Hill against the Santa Fe Railway Company 
is a bare three pages and a few lines over, and the order is short. There 
was but one defendant and thus does not fall in the class of the one I men- 
tioned where there were fifteen pages of defendants. This was the Santa 
Fe and Topeka Railroad Company, as it usually is. All that was done 
there was prescribe a single rate on transportation of fresh fruits and 
vegetables. That order was only of interest to the Santa Fe Railroad and 
to the complainants, but the publication of that order required the use of 
three pages of white paper in order to fill out the mechanical require- 
ments of printing. 

So, those are two reasons why we have discontinued printing in this 
manner, but I do say, where they are not now mimeographed or included 
in the mimeograph report, it is our practice that the order appear in 
separate form. So much for that. 

Now, if it be considered that the request of the Association of Ameri- 
ean Railroads is for the printing of these in bound volumes, then the 
five dollars a page becomes nine dollars a page, and in the case which I 
first cited, it would cost $144.00 out of our printing appropriation, to 
list the list of railroads which would probably be listed again on the 
next case, and not alone that, but it would increase the cost to every prac- 
titioner and make demands on his shelf space which are already becom- 
ing intolerable to most of us. 

I think, instead of some plan—if I may speak for myself—which 
will increase the bulk of these, we ought to give more serious considera- 
tion to some plan whereby their bulk may be diminished. 

Mr. McFaruanp: Mr. President, as I understood Mr. Outlaw’s 
report, it would split the first three subjects from the last; that is, there 
is no Committee recommendation on the last matter. If I may, I would 
like to say a few words about the fourth point that Mr. Commissioner 
Aitchison just touched on. 

One point is this question of the shelf space, which is very important. 
Another thing of great importance, more particularly to those who are 
practicing law individually than to those working for a company, but 
important to all of us in keeping down expenses, is this: It would dimin- 
ish the number of decisions which could be bound in one volume, and 
consequently, greatly increase the expense. 

Then, there is a third point that I don’t believe was mentioned, and 
might be kept in mind in this connection, and that is, it is my strong 
impression that in a great many of the cases there will be more than one 
order—I believe Mr. Commissioner touched on that and it is quite an 
important point —, and a person who was depending on the bound vol- 
umes would be misled in many cases, and that is particularly true in the 
big cases where there is often a series of orders, perhaps some slight modi- 
fication that would affect some particular situation, that is not accom- 
panied by a printed report. 
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I do believe, and I think most people recognize, that it is pretty hard 
to find out, unless you happen to be a party to the case, and sometimes, 
even then, where a decision was made sometime in the past, just what 
orders were entered. They can always be secured, of course, from the 
Commission’s records, but it would seem to me it would be a good thing 
for the Committee to give further study to this matter, and I presume 
that is what the Committee contemplates. 

If I may be indulged a moment, I would like to ask a question of Mr. 
Commissioner Aitchison about the mimeographing, the second point, and 
that is this: There is one way, if it is feasible, which would avoid both the 
inconvenience and the expense of the mimeographing on one side only, 
or of having the inconvenience of two sides, and that is, if more of the 
decisions could be printed, not mimeographed at all. I think, perhaps, 
one of the difficulties is that the Congressmen rather monopolize the time 
of the printing office when Congress is in session, but I wonder if he could 
say a word on the practicability of that when Congress is not in session. 

CoMMISSIONER AITCHISON: The mimeographing permits much more 
prompt service than if we are compelled to wait, as formerly,°on the 
government printing office. 

Mr. Outiaw: I think the remarks of Mr. Aitchison express very 
largely what the Committee had in mind, and serve the purpose that the 
Committee also had in mind, that is, a discussion with the Commission 
as to the practicability of these things suggested by some of the mem- 
bers. Therefore, speaking to Mr. Gault’s motion, I think there may be 
still some grounds for further consideration of these matters, these 
things need not necessarily be abandoned, but the Committee might be in- 
structed to further discuss these matters with the Commissioner and his 
associates. Possibly this discussion, this afternoon, is not entirely com- 
plete, and there may be some of these matters that might be accom- 
plished. 

Mr. Puiuips: I seconded Mr. Gault’s motion and since listening to 
Mr. Commissioner Aitchison’s remarks, I would like to address myself 
to a few features of the recommendation. I particularly had in mind, in 
offering a second, first, the mimeographed reports. Mr. Commissioner 
Aitchison brings home to us the fact, I think, that there should be fur- 
ther negotiations with the Commission, by the Committee, to the end 
that this Association and its members may be of assistance, perhaps, in 
endeavoring to secure recognition of the convenience of the practitioners, 
by Congress, in the making of appropriations. 

As I understood it, Mr. Commissioner Aitchison said, the printing 
or mimeographing on one side of the paper would involve an additional 
expense of six thousand dollars. Now, that is a large sum in itself, to 
any one of us, personally, but compared with the sums we have become ac- 
customed to read of, in the last few years, in the acts of Congress for 
the convenience of the public at large, it is comparatively small. 

Now, in the last two or three months, I have received two rather 
large and important reports which were mimeographed only on one side 
of the paper, so I only had every alternate page until I was able to se- 
cure another copy. Now, I think the report of the Committee may very 
properly be adopted on that matter, and then see if there is not some way 
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we can assist the Commission in getting some increased recognition of 
the convenience of the practitioners before the Commission, out of Con- 
gress, on this ‘‘small change’’ sort of appropriation. 

As to the interrogatories, I would like to offer this suggestion or 
thought: Interrogatories of the nature pointed out in the rule, the sug- 
gested rule, drawn by Mr. McCollester, which was not recommended by 
the Committee, as I understand it, in a case where the parties are in liti- 
gation, in a proceeding before this Commission of any magnitude, I think 
we are all familiar with the fact that the parties are never defined in any 
important case until after the hearing convenes, or the case is called for 
hearing, when the interveners begin to come in, if they have not begun to 
before. An intervener who is, under the rules of the Commission, en- 
titled to become a party of the case for the protection of an interest, only 
disclosed at the hearing, is certainly not bound by interrogatories pre- 
pared long in advance of the hearing. 

I do believe, as the Commissioner suggested, that the present rules 
are broad enough to take care of the situation, and it was for the reasons 
I have suggested in those two matters, that I seconded the motion. 

Mr. FuusricHt: Mr. President, I would like to express myself with 
respect to this report. I would say, it ought to be tabled. In the first 
place, the first recommendation made in this report has been communi- 
cated to the Commission, and we have been informed by Commissioner 
Aitchison that the.Commission is working, today, to undertake to im- 
prove the character of the proposed reports of the examiners, as well as 
its own reports, so it will more definitely reflect the specific findings of 
fact. 

We have expressed ourselves upon it, the Commission knows what 
we think about it and I see no use in reiterating that. We may carry 
home with us the ‘‘ Retort Courteous’’ made by the Commissioner on that 
subject. 

As to the second, I happen to be a member of a Special Committee 
on the Budget of the Interstate Commerce Commission, and I know 
what great difficulties we have over small items in the budget of the Com- 
mission. The Committee, of which I am a member, is interested in seeing 
that the Commission has sufficient funds to perform all of its functions. 

It has been running through my mind that this Association might 
very well have such a committee to handle matters such as that, and 
undertake to assist, not the Commission, but ourselves in seeing that the 
funds are provided. It was for that purpose that I raised the question 
with Mr. Scott, this morning, as to the need for additional personnel in 
the Bureau of Motor Carriers. 

Now, that being so, passing this second recommendation, adopting it 
or reiterating it, is of no earthly benefit whatever. It has to be handled 
as a matter of appropriations, if anything is done. 


Additional Reports Received 


Reports of the following Committees were received and filed, no 
action on the part of the Association being necessary : 
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Committee on Printing and Publicity (printed on page 486 of Sep- 
tember JOURNAL). 

Board of Editors of I. C. C. Practitioners’ JourNAL (printed on 
page 487 of September JouRNAL). 

Special Committee on Semi-Centennial of the I. C. C. (printed on 
pages 485 and 486 of September JouRNAL). 


Report of Special Committee on Admission To Practice 


The report of the Special Committee on Admission to Practice 
(printed on pages 483 and 484 of September JouRNAL) was presented 
at the Friday Morning Session by the Chairman of the Committee, Wil- 
bur LaRoe, Jr., Esq. 

The report was received and placed on file, since it contained no ree- 
ommendations calling for action by the Association. 


Admissions To Practice Before The I. C. C. 


In his remarks, following the submission of this report, Commis- 
sioner Aitchison said : 

**T have some figures here which I think would be of interest to all 
of the Association, and to those who are not present, provided they are 
included in the Practitioners’ JourNAuL. A year ago, I submitted a tabula- 
tion showing a number of Class A and Class B—that is, lawyers and non- 
lawyer practitioners—, who had been admitted, year by year, since the 
commencement of the Commission’s requirements Bar, and I am now 
able to give the figures for the period ending October 9, 1937, and com- 
mencing at the termination of the previous period, October 15, 1936. 
That is not quite a full year, and there will be some additions, so the fig- 
ures I will give will not tally exactly with those that appear in the annual 
report of the Commission. 

‘‘During the fifty-one weeks mentioned, 1077 lawyers were admit- 
ted to practice and 230 non-lawyers. The relative proportions are 82.4 
lawyers and 17.6 non-lawyers. The total number admitted since the 
Bar was created : lawyers, 5,087; non-lawyers, 3,789, a total of 8,876, of 
which total, 57.3% are lawyers and 42.7% non-lawyers. 

These figures are thrown all out of proportion, of course, by the 
fact that in the initial period, the lawyers admitted were 40.6% and the 
non-lawyers 59.4%. The reasons for that were all gone into by me at 
the last annual convention, and I need not repeat. From that time on, 
the situation has been entirely reversed in that the lawyers admitted, 
each year, very considerably exceeded the non-lawyers, and the propor- 
tions in 1937 of virtually five to one, are slightly in excess of the pro- 
portions for the year 1936. The number admitted in 1937 exceeds by 
223, the number admitted in any previous year, subsequent to the initial 
period, and the second year was 1936. In the last two years, 2,391 have 
been admitted, which gives some indication of the burden which has 
been borne by your Committee on Admission to Practice in making 
investigations. ”’ 
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Appreciation of Committee’s Work Expressed by I. C. C. 


Speaking with relation to the report submitted by Mr. LaRoe, 
Commissioner Aitchison said : 

*‘T am not going to take my seat without returning to Mr. LaRoe 
the assurances of appreciation of the very high degree of cooperation 
which we have had from his Committee, and also to express to the mem- 
bers of these regional committees, the very sincere appreciation of the 
Commission for their painstaking and, oftentimes, difficult labor. What 
they have done has borne definite fruit and has resulted in a higher de- 
gree of character and attainment on the part of the others. Many appli- 
cations have been withdrawn or held in abeyance, as a result of the labors 
of this Committee, and the Commission expressed the hope that we may 
have, in the future, as we have in the last two years, the very able and 
courageous, fearless assistance of these committees.”’ 


Report of Committee on Education For Practice 


The report of the Committee on Education For Practice (printed on 
pages 478 to 482 of the September JourNAL) contained two recommenda- 
tions : 

1. That the Association prepare and distribute a selected reading 
list, topically arranged, thereby making available to all the approxi- 
mate equivalent of a course of lectures by merely patronizing the public 
and/or law libraries. 

2. That the Association recommend to the Commission the addition 
of certain (specified) questions to the applications for admission issued 
by it. ' 


Action on Report 


The Association approved the first recommendation of the Com- 
mittee and directed the preparation and distribution of the reading list. 

The Association directed the appointment of a special committee, 
consisting of the President (Mr. Driscoll), the Chairman of the Special 
Committee on Admission to Practice (Mr. LaRoe) and the Chairman of 
the Committee on Education For Practice (Mr. Wagner) to confer with 
the appropriate members of the Interstate Commerce Commission with 
respect to the content of its applications for admission to practice. 


Work of Educational Committee of the St. Louis Traffic Club 


Mr. F. G. Maxwell, Chairman of the Educational Committee of the 
St. Louis Traffic Club, discussed the work of his Committee, as follows: 


Mr. President, members of the Association of Practitioners: When 
Mr. Spence invited me to come out and tell you something of the educa- 
tional efforts of the St. Louis Traffic Club, I was very happy to accept 
because I feel that we can coordinate our efforts with those of this Asso- 
ciation very effectively. 
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We have attempted, each year, to further extend our courses of in- 
struction to cover all phases of the transportation work, and particularly 
since we have inaugurated the Commerce classes, we have been very 
anxious to know whether we are proceeding along the proper lines. 

As you know, the Associated Traffic Clubs of America has been plac- 
ing greater emphasis, each year, upon the educational and research work 
in traffic and transportation fields. Our Club in St. Louis was one of 
the first to inaugurate a traffic school in the public schools of the City. 
That has shown a very large growth, interest has increased each year 
until, today, we have a school comprised of six classes, a total enrollment 
of 252 at the beginning of this term, and the interest is such that we 
believe that it will continue to increase. 

Under our arrangement with the public schools of St. Louis, our 
Educational Committee of the St. Louis Traffic Club supplies the in- 
structors for these classes, and they are carried on the night school pay- 
rolls of the schools. We supply the text material and obtain the stu- 
dents for the classes from the railroad and industrial traffic offices and 
from the motor industry. 

Up until three years ago, our classes were confined to the study of 
rates and tariffs and related subjects, but we felt there was a need for 
a commerce class. The suggestion was made by one of the members of 
this Association. We attempted a twelve weeks experimental course in 
Commerce work and handled those classes under the very able direc- 
tion of Mr. Spence and Mr. George Holmes. 

The first twelve weeks experiment proved successful and we went 
through, last year, a twenty-five weeks course of Commerce work and are 
continuing that class this year, so we have the five classes in the school 
comprised of the rate and tariff students, and this one Commerce class, 
for which we make a nominal charge. 

Our difficulty has been with the Commerce class—and I might say, 
that suggestion for this class was made by your member, Mr. Ledwidge, 
who had given it a great deal of study during the time he was Chairman 
of the Educational Committee of the Traffic Club. Our purpose of 
organizing this class was to, first, better qualify those desiring to prac- 
tice before the I. C. C., to make for more intelligent presentation and 
handling of cases before the I. C. C. and other regulatory bodies; sec- 
ond, to broaden the knowledge of traffic men engaged in other phases of 
the work who had no opportunity to gain experience or knowledge in the 
Commerce work; third, we thought there was need for study of new 
forms of regulation resulting from the new forms of transportation, com- 
mercial transportation, that have come into the field; fourth, it was felt 
that joint study by railroad, industrial and motor carrier employees, 
would promote better understanding and cooperation in the future— 
our difficulty has been that some had the impression that we were start- 
ing a class to turn out a crop of claim sharks or experts, each year, really 
not seeing the larger purpose of this course. 

We have been disappointed this year, that there has not been a 
greater interest in the Commerce work, and that is the thing that I 
believe this Association could be of a great deal of assistance to us, in 
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promoting. Of course, we study the Rules of Practice and Procedure 
before the Commission, we study the Interstate Commerce Act, a great 
deal of time being devoted to it, and we study some transportation law. 
But, we started this year with an enrollment of only fourteen in that 
class which was very small, and certainly should be several times that 
number. Members that are in active practice have an opportunity to 
come and brush up on the work, and certainly a great many men in the 
railroad field need that instruction. 

This Association can assist our Committee in this work by obtaining 
students for the classes and help keep them above the minimum of 
twenty which is required by the school. Otherwise they will not fur- 
nish the room or help compensate the instructor. Second, by helping 
us in the preparation of some standard text material that can be used in 
these classes. Third, by coming out and speaking to these groups in the 
school or furnishing speakers for them. Fourth, by securing recognition 
or some credits for those completing the full year’s course in this Com- 
merce work. We feel that would be an incentive to those desiring later 
to take the examination for admission to practice before the Commission. 
We feel if this organization will assist us in these matters that we will be 
able to do a very helpful work. I thank you. 

His discussion was supplemented by remarks by Mr. Spence, who 
spoke from the teacher’s standpoint, as follows: 


Mr. Spence: Mr. Holmes and I, who gave that class last year, were 
disappointed in some respects and encountered some problems which 
may be of interest to those here. Out of a class of around fifteen or 
twenty, who took that course last year, there were only two or three that 
we felt were qualified, by reason of the course, to be recommended for 
admission to practice before the Commission. 

That was due to several factors, one of which, as Mr. Maxwell men- 
tioned, was the absence of any good text. The people taking those 
courses cannot afford to spend very much on books which should be 
read. There is a need of some outline that could be made available to 
those interested in learning Interstate Commerce Law. There is a des- 
perate need for it. Even where there are textbooks available, that is, 
published, they are not available to most of those people. 

Last year, we remedied that to some extent by a special arrange- 
ment with the Law Library maintained by the lawyers of St. Louis, so 
these people could study there on several evenings during the month. 

Another thing was the absence of any general education on the part 
of many of the students. Some of them, frankly, did not have high 
school training and I think, to ever be qualified by any amount of study 
to admission to the Commission’s Bar, would be impossible until they 
had actually gotten out into the practice and learned it in the field, so 
to speak. 

Another difficulty which could be kept in mind, I think, is that 
some legal subject is almost essential to satisfactory training of that 
sort. We started out with some lawyers in the class, and I think perhaps 
one or two finished, and they, of course, grasped things more quickly 
than the others. The other students, with no conception of law as such, 
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were handicapped and raised a question in our minds as to whether 
a year or so of legal study should not be requisite to the course. 

I mention that for consideration of those interested in that sort of 
education. 


Report of Committee on Memorials 


The Committee on Memorials reported the death of seven members 
of the Association during the past year. As their names were read by 
the Secretary pro tem, Mr. Ware, the members paid tribute to them by 
standing. (The report of the committee will be printed in full in the 
December JourRNAL.)The names of the members who passed on during 
the year, as read, are: 

STE EI: 


CuaupvE MurpaucH Barn 
Basi E. BisHop 

Hon. Henry C. Haun 

A. M. LivericHt 
Herbert C. Lust 
Dennis F, Lyons 


L. E. MuNTWYLER 
SQL i a 


State Legislation Limiting Practice Before Administrative 
Tribunals To Lawyers 


Pointing to the fact that the states of California, Colorado, Connecti- 
cut, Florida, Idaho, Iowa, Louisiana, Massachusetts, Minnesota, Ne- 
braska, New Jersey, New York, Oklahoma and Vermont are considering 
legislation which would prohibit non-lawyers from practicing before the 
state regulatory commissions, and predicting that efforts would be made 
to have Congress so restrict practice before the Interstate Commerce 
Commission, Mr. J. K. Hiltner offered a resolution that this Association 
‘‘oppose the passage of all such legislation as being inimical to the best 
interests of the Association and to the proper administration of the Inter- 
state Commerce Act and related Acts.’’ 

The resolution was referred to the Committee on Admission To 
Practice. 

Mr. W. E. Rosenbaum, upon motion adopted, was invited to speak 
of practice before state regulatory commissions. He told of the activi- 
ties of the Missouri Bar Association in limiting practice before the Mis- 
souri Public Service Commission to lawyers, and of the adverse newspa- 
per editorials and comments. 

[Eprrors’ Nore: For an interesting discussion of this subject, see 
Howard, ‘‘Control of Unauthorized Practice Before Administrative Tri- 
bunals in Missouri, 2 Missouri Law Review 313-337 (June, 1937) ] 
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Interference With Independence of the |. C. C. 


Reasserting its opposition to any legislation that would lessen the 
independence of the Interstate Commerce Commission, the Association 
unanimously adopted the following motion : 


“That the Association of Practitioners Before the Interstate Com- 
merce Commission oppose any legislative proposals to authorize the 
Executive Branch of the Federal Government to reorganize, regroup, 
transfer, change or impair any of the functions of the Interstate Com- 
merce Commission now being exercised under existing statutes, or to 
control the employment of attorneys, examiners, statisticians, and other 
technicians by the Commission, but this shall not be construed as disap- 
proving the present voluntary arrangement between the Commission 
and the Civil Service authorities with respect to employees of this char- 
acter.” 


Semi-Centennial |. C. C. Issue of The George Washington 
Law Review 


The Association adopted the following resolution with respect to the 
special number of the George Washington Law Review, issued on the 
occasion of the Semi-Centennial of the Interstate Commerce Commission : 


“RESOLVED, That the Association express to the editors and 
management of the George Washington Law Review its appreciation of 
the timely and helpful number of that Review, issued on the occasion 
of the Semi-Centennial of the Interstate Commerce Commission, wholly 
pense my to a discussion of the Interstate Commerce Act and its adminis- 
tration.”’ 


Thanks Extended St. Louis Chapter and Others 


The Association extended its heartiest thanks to the St. Louis Chap- 
ter of Practitioners Before the Interstate Commerce Commission, to the 
Committee on Arrangements, and to the Hotel Coronado for their part in 
arranging the most successful convention yet held by the Association. 


Remarks of President-Elect Driscoll 


‘Honor and responsibility are Siamese twins’’ said President-Elect 
Driscoll, in expressing his appreciation of the honor of being elected 
President of the Association. He assured the members he would attempt 
to perform his duties to the very best of his ability. 


Tribute To Executive Secretary 


President Matthew paid tribute to the Executive Secretary, saying 
‘*Her loyalty to this Association, her very intelligent industry through- 
out, have won my wholehearted admiration.’’ This statement was greatly 
applauded. 

The Annual Dinner 


Approximately 150 persons attended the annual dinner, held on the 
evening of October 14th, in the Grand Ball Room of the Hotel Coronado. , 
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R. C. Fulbright, Esq., was toastmaster. Commissioner Aitchison was 
guest of honor. The speaker of the evening was H. H. Larimore, General 
Attorney—lInterstate Commerce, Missouri Pacifie Lines, who paid high 
tribute to the Interstate Commerce Commission and its work. His ad- 
dress was, in the main, very humorous, and contained many witty shafts 
directed at the Commission. There was also a burlesque horse race, the 
horses being perennial issues before the Interstate Commerce Commis- 
sion, and the jockeys issue-riding practitioners. (The ‘‘broadcast’’ of 
the race is printed at pages 96 to 102 of this JourNau.) There was 
dancing following the dinner. An unusual feature of the dinner was 
the awarding of sweepstakes prizes for attendance as follows: $50 to Mr. 
Edward F. Stock, $15 to Mrs. L. F. Orr, and $5 to Mrs. John Gorman. 


Other Entertainment 


Following a golf tournament held on Friday afternoon, October 
15th, at the Norwood Hills Country Club, there was a ‘‘get-together’’ at 
that Club when prizes were awarded. Mr. John Keeler of Pittsburgh, 
Pennsylvania won the cup presented by the Association. 





Banquet Photographs 


Photographs taken at the annual dinner at the St. Louis convention 
may be obtained from Sievers, commercial photographer, 1704 Chestnut 
Street, St. Louis, at $1.00 each. 





Personals 


James M. Souby, formerly Western General Counsel of the Union 
Pacific Railroad, Omaha, Nebraska, resigned as of October 16th to become 
Assistant General Counsel of the Association of American Railroads, 
Transportation Building, Washington, D. C. 





New Jersey P. U. C. Reports For Sale 


Vols. 1 to 15—May 1, 1911, to December 31, 1932—buckram binding. 

Statistics of Utilities, Private and Municipal; Years 1914 to 1933, 
except 1930. Reports for 1914, -19, -20, -21, -22, -23, -24, -26, -27, -28, 
are bound; others in stiff paper. 

If you are interested, write the Executive Secretary, making an 
offer for the lot. 
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Report of the President, Allan P. Matthew 
1936-1937* 


HE year now drawing to a close has been one of profound interest to 

all members of the Commission’s bar. During this year we have cele- 
brated the semi-centennial of the establishment of the Interstate Com- 
merce Commission. This Association observed the occasion by holding a 
Golden Jubilee dinner in honor of the Commission on March 31, 1937, in 
Washington, D. C. The dinner was well attended, and I feel certain that 
all who were present could not fail to have been impressed with the 
general respect in which the Commission is held by those who practice 
before it. The Special Committee on the Semi-Centennial is entitled to 
hearty commendation for the successful conduct of this function. 

The Association was also represented in the Semi-Centennial exer- 
cises held under the auspices of the Commission on April 1, 1937. To 
review the proceedings of that day and evening, would hardly fall within 
the province of these remarks, but it will be appropriate to observe that 
the exercises were rich both in retrospective interest and in inspiration 
for the future. To those of you who found it impossible to attend I 
would commend a reading of the printed report of the proceedings. 

Very appropriately, some of our leading law journals observed this 
oceasion by devoting their issues to a review of the Commission’s record 
of fifty years and to an appraisal of its significance to administrative law. 
The members of the Commission’s bar may justly take pride in the 
tributes paid to the Commission upon the fiftieth anniversary of its 
founding. The commentators appear to be agreed, upon an appraisal of 
the record, that demonstration has been afforded that a democratic 
nation, notwithstanding its intolerance of undue restraints upon freedom 
of action, is capable of setting up self-governing tribunals with authority 
to deal effectively with the complex problems which have arisen and which 
will ever continue to arise in the broad fields of interstate and foreign 
ecommerce. We look forward hopefully to the continued and substan- 
tial success of this form of regulation. We can conceive of no instru- 
ment better adapted to the just and practical solution of the problems of 
transportation than a thoroughly independent and impartial tribunal, 
owing allegiance solely to the law by which it is created and from which 
its powers are derived. Public regulation must not fail or even falter. 
The alternative is too unpalatable to put into words. 

This reference to the Commission’s Semi-Centennial may serve 
somewhat as a prelude to a consideration of a disturbing development 
within this twelve months’ period. The plan for a general reorganization 
of governmental departments, which broke upon us in such startling 
fashion, was fraught with serious detriment, not only to the Interstate 
Commerce Commission but to other self-governing administrative bodies. 
Our chief concern is of course with the Interstate Commerce Commission. 





*Eighth Annual Meeting of Association of Practitioners before the Interstate 
Commerce Commission, St. Louis, Mo., October 14, 1937. 


75 








76 I. C. C. PRACTITIONERS’ JOURNAL 





The program formulated would have permitted the virtual dismember- 
ment of the Commission and the distribution of many of its functions 
among various departments of the government. Moreover, the Commis- 
sion—or what might have been left of it—would have been subject to 
the Executive. I shall not take time to analyze the plan, either in its 
original or in its later modified form. This has already been well done by 
counsel for some of our leading traffic and transportation organizations. 
Neither am I disposed to say anything which would seem to disparage 
motive or to provoke controversy. My primary purpose is to record the 
exhilaration of spirit which I felt when I noted the spontaneous rallying 
of the forces for the preservation of an essentially independent Commis- 
sion. Counsel for organizations of shippers, counsel for carriers by rail, 
by water and by the public highway, and representatives of the great 
brotherhoods of railroad employees, wholly irrespective of their indi- 
vidual interests, arose almost unanimously to protest against any change 
of substance in the authority or status of the Commission. To me this 
vigorous reaction was profoundly inspiring. Why is it that virtually 
all of us who practice before the Commission or whose interests may be 
affected by the administration of the law have come to the support of 
the Commission at this critical time? Plainly for one controlling rea- 
son: we desire a Commission answerable only to the law, wholly free to 
function in disinterested fashion, and not even under the suggestion of 
extraneous control or influence. A competent, an impartial and an inde- 
pendent tribunal is our ideal. To such a body we are willing to entrust 
our clients’ interests. We could not be content with any other. 

I think that you must agree with me that this general rallying of 
the forces, as I have termed it, is more than a tribute to the Commission’s 
membership and staff. It registers a determination that those bodies 
entrusted with the solution of controversy shall be above the possibility of 
external control. It should mean much to us that ideals can, as here, ex- 
press themselves in exceedingly practical form. After all, the original 
Act to Regulate Commerce was implemented by a concurrence of the ideal 
and the practical. A few simple principles were formulated for the 
guidance of carriers and shippers, and the Commission was created for 
the very practical purpose of making those principles effective. The 
law has been amended from time to time, additional statutes have been 
passed placing further responsibilities upon the Commission, but the 
basic elements of that first statute have not suffered material change. 
The essence has persisted because its validity has been proved. 

This Association has rightly, in my judgment, come to the aid of the 
Commission. We owe this to the Commission by virtue of our relation 
to its bar. We owe it to the interests which we are called upon from 
time to time to represent in this forum. We owe it to the general pub- 
lic, in consideration of the true functioning of the necessary agencies of 
government created by the practical political genius of the American 
people. Were we to be silent, were we to be laggards in fighting for a 
profound principle, it might well be that infinite harm would unwit- 
tingly be done. Apparent indifference on the part of the Association of 
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Practitioners, the body best qualified to have informed convictions, 
would reasonably have encouraged the proponents of change to press 
forward to their objective. Action was called for, and I am deeply 
grateful that action was taken. 

You have been made fully conversant with the course thus far pur- 
sued. The Practitioners’ Journal has faithfully advised you. The 
Executive Committee, without a dissenting vote, adopted a resolution 
protesting against any reorganization of the Commission which might 
impair its essential autonomy. It was determined to seek an expression 
of the membership of the Association. A referendum was taken, and by 
a vote of approximately 100 to 1 the resolution of the Executive Com- 
mittee was endorsed. A special committee was appointed by the Chair- 
man of the Executive Committee to represent the Association before the 
committees of Congress. On August 9, 1937, the Senate Select Com- 
mittee on Government Organization held a hearing on Senate Bill 2700, 
Government Reorganization bill. The hearing was devoted primarily 
to the Interstate Commerce Commission. Mr. Edward S. Brashears and 
Mr. Elmer A. Smith appeared as members of the special committee of this 
Association and submitted statements in opposition to any legislation 
which might tend to impair the independent functioning of the Com- 
mission. Mr. R. C. Fulbright and Mr. Luther M. Walter appeared simi- 
larly as counsel for the National Industrial Traffic League. Mr. Clarence 
A. Miller appeared for the American Short Line Railroad Association 
and Mr. Harry C. Ames for the New Jersey Industrial League and other 
organizations. I am happy to report that the chief menace which seemed 
to confront the Commission appears to have been warded off. It seems 
now that no further effort will be made to confer upon the Executive the 
authority to assign to other departments any of the functions entrusted 
by law to such independent establishments as the Interstate Commerce 
Commission. We may rightly infer that the representations of the mem- 
bers of your special committee contributed to this result. 

But the battle has not yet been wholly won. A new bill (Senate Bill 
2970) has been introduced, with provisions which would seriously com- 
promise the Commission’s freedom in the selection of its important per- 
sonnel. This measure has been analyzed by Mr. Harry C. Ames in the 
September issue of the Practitioners’ Journal. It will suffice here to 
say that under this bill the President would have authority, by and with 
the advice and consent of the Senate, to make appointments to fill any 
vacancy in any office or position of head of any bureau, division, service 
or other similar agency which is under the jurisdiction of the Commis- 
sion, ‘‘but only if the President finds that such office or position is policy 
determining in character.’’ This is definitely in conflict with the spirit 
and purpose of the resolution which you have approved. It must be 
clear to you that our opposition must still be emphatically registered. 
We must be on record against any measure which would put it within 
the power of anybody to withdraw from the Commission the right to 
select its vital personnel, that is to say, personnel in key positions. We 
cannot afford to yield one foot of the ground which we have chosen to 
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defend. We should strive unremittingly for a truly independent and 
self-governing Commission. 

Upon oceasion the observation has been made that this Association 
should refrain from expressing itself on controversial matters. Con- 
ceding that there may be some generic worth in this concept, it cannot be 
accepted as the expression of a supreme and unyielding canon of conduct. 
Neutrality is not to be accounted a virtue when circumstances clearly 
call for a choice between opposing forces. I recall a story told by Com- 
missioner Lane respecting a member of Congress who was a candidate 
for reelection. This congressman was asked whether he considered Ham- 
let or Macbeth to be the greater of these two Shakespearian characters. 
His reply was: ‘‘My friend, I come from a very close district. Hamlet 
has his friends and Macbeth has his.”’ 

The tale may well be apocryphal, but it may serve to convey a moral. 
There are times when neutrality is not to be admired. 

I repeat that the Association of Practitioners cannot do other than 
stand unflinchingly in defense of the position which it has taken in 
behalf of the essential autonomy of the Interstate Commerce Commis- 
sion. This we may do with decency and dignity, and without reflecting 
ungenerously upon those who may entertain opposing views. After 
this fight shall have been won, we cannot afford to relax our vigilance. 
This Association, if it is to be worthy of its trust, should dedicate itself 
without reservation to the maintenance of a principle which we believe 
to be indispensable to the just and efficient administration of the law. 

A former President of the Association, in the course of his address 
delivered at the annual meeting held five years since, called attention to 
the wide range of discretion entrusted to the Interstate Commerce Com- 
mission as well as to the various state railroad and public utility com- 
missions, and emphasized the vast power inherent in the exercise of their 
authority. He added that two interrelated policies are indicated. These 
were expressed in the following terms: 


_“(a) That men of the highest ability and integrity be appointed to these 
positions, 


(b) That the independence of these tribunals be sacredly respected and pro- 
moted until it is established as firmly as the independence of the judiciary.” 


It is not conceivable that either of these statements of policy could 
be the subject of dissent. These expressions were pertinent when made, 
they are pertinent today and they will be pertinent as long as such 
a body as the Interstate Commerce Commission continues to hold 
authority over the relations between the carriers and the public. Ideals 
are here set forth, but fortunately—and this should always be the case— 
they are exceedingly practical in character. With unanimity we may 
strive for their ascendancy. 

I feel that we may derive genuine satisfaction from a considera- 
tion of the appointments lately made to the Commission. Scarcely need 
I observe that we applaud the reappointment of Commissioners whose 
capacity in office has been demonstrated. But obviously appointments in 
the first instance involve a responsibility of special delicacy. The two 
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most recent selections of new Commissioners, in distinction to reappoint- 
ments, have been of tried and proved members of the Commission’s staff. 
Such appointments could not have been politically inspired. They must 
have been motivated by recognition of merit. For this we may be very 
grateful, and we may hope that the appointment of Commissioners for 
ability and integrity alone shall become so strongly fortified by tradition 
as to forbid departure from that policy over the years. 

This Association, I am persuaded, has it within its power to con- 
tribute impressively to the success of administrative law. May it never 
be found wanting when the opportunity for service is at hand. 





Consumers Counsel, National Bituminous Coal 
Commission, Objects To Increase in 
Freight Rates. 


The Consumers Counsel of the National Bituminous Coal Com- 
mission will petition the Interstate Commerce Commission for an investi- 
gation of all bituminous coal rates, as a result of the Commission’s recent 
decision in Ex Parte 115, allowing increases of three to fifteen cents per 
net ton. 

Mr. Carson, the Consumers Counsel, said, in part, that this ruling 
by the Commission means increases in cost to bituminous coal consumers 
of about $31,000,000 each year. He also said: 


‘“‘We are going to introduce the petition just as soon as we get some pre- 
liminary work done. We are going to do everything we can in the court of 
public opinion to impress on bituminous coal consumers the absurdities of 
the existing freight rate structure. 

“The only excuse for the decision is found in the policy of robbing 
Peter to pay Paul. The railroads did not attempt to prove that railroad rates 
on coal were too low. They just contended they needed more revenue from 
all sources and coal was a place where they could get the revenue. 

**All that is necessary to properly characterize the decision is to quote 
the decision. The Commission says that increases for three railroads, car- 
rying about 25 per cent of all bituminous coals, are ‘without a shadow of 
justification’ and increases for them ‘shock the conscience.’ Nothing more 
need be said. 

“The cost of hauling a ton of coal now is far in excess of the total value 
of the coal at the mines. Only watermelons and fresh grapes, highly per- 
ishable products, bear comparable freight burdens and they may be said to be 
luxuries. 

“This office will not stop until the public becomes irritatingly conscious 
that it is paying heavily in coal prices for transportation over many railroads 
now flabby-fat with profits. The testimony taken by the Senate committee on 
Interstate Commerce relative to the financial manipulations on some of these 
roads when related to this decision makes the whole problem one of the 
greatest importance.”’ 








Motor Carrier Regulation—The First Phase* 


By Jack Garrett Scort, 
Chief, Section of Law Enforcement, st 
Bureau of Motor Carriers, Interstate Commerce Commission 


HE Motor Carrier Act became effective just about two years ago. 

During that period a good many things have happened, giving rise, 
however, to conflicting reactions. Many motor carriers have complained 
that the administration of the Act has proceeded too rapidly, and that 
there has been fed to them more regulative food than they have been able 
to digest. Others, with stronger stomachs, seem to feel that they could 
have assimilated more, and complain that the Commission has not made 
as much progress as it could or should have made. Which of these 
groups is right depends a good deal upon what the actual facts are, and 
upon individual points of view. I should like to say something of what 
the facts are, and to give you a narrative account of the first phase of 
Federal motor carrier regulation. 

No fair appraisal of the activity of the Commission during this 
period may be made without some information concerning the industry 
itself and its situation when the Congress sought to deal with it. 

Transportation of property and passengers by motor vehicle is a 
comparatively new industry. It had its beginnings in the mass produc- 
tion of automobiles, with consequent decreases in price and a great wid- 
ening of the market for motor vehicles. There ensued a wide improve- 
ment in highways, which in its turn created a demand for more automo- 
biles, which, in an ever widening circle, brings us up to the present 
situation in which there are something over 28 million registered motor 
vehicles in the United States of a total value of about 4 billions of dol- 
lars. In 1936, there were about 4 million motor trucks and 125,000 
motor buses in use in this country. 

The commercial use of motor vehicles has been widespread and the 
public acceptance of that use has been almost universal. The natural 
human desire for greater speed, flexibility and economy in transporta- 
tion has greatly facilitated this use. Although the motor carrier industry 
is actually only about twenty years old, it is a lusty baby, and was full 
of growing pains when 1935 came around. The lure of a new method 
of earning a living, aided and abetted by the depression and many other 
factors, created a considerably greater supply of motor carriers than 
there was demand for their services, so that for several years, all of the 
evils and destructive practices which follow fierce and unrestrained 
competition were present in the industry. I regret to say that many of 
them are still present. 

No one knows exactly how many motor carriers are subject to the 
Motor Carrier Act. We do know that there were 85,033 separate appli- 
eations for operating authority filed under the ‘‘grandfather’’ clauses 
of the Act, and that 4,307 new applications have been filed since. I think 
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it is safe to say, in view of these facts and information from other 
sources, that there are as many as 100,000 separate entities subject to 
regulation by the Commission as carriers for hire, with possibly 750,000 
more who, as private carriers, are subject to a limited regulation in 
such matters as safety. 

Up to October 1, 1937, there have been filed with the Bureau of 
Motor Carriers 110,485 tariffs and supplements of common carriers, and 
51,849 schedules, supplements, and contracts of contract carriers. 

In addition to these facts it should be remembered that a very large 
proportion of motor carriers are small operators, owning and operating 
but one truck or bus. Also that they are spread all over the United 
States, in every city and village and hamlet and country cross-roads. 
And further, that although most States had attempted some form of 
motor carrier regulation, many thousands of interstate motor carriers 
were unused to regulation, had difficulty in comprehending its require- 
ments and were and are unable quickly to understand and recognize 
their duties and responsibilities under so comprehensive a regulatory 
plan as that of the Federal Act. 

This, in brief, was the situation facing the Commission two years 
ago when the Act became effective. The magnitude and complexity of 
the task were staggering. 

The first problem was that of organization. The Commission cre- 
ated the Bureau of Motor Carriers with both a Washington and a field 
force, and placed at its head, as Director, John L. Rogers who, because 
of his rare ability and his splendid record of accomplishment, has now 
been made a member of the Commission. 

At the outset, time was of the essence in many particulars. Not 
only was there urgent need for quick regulatory action because of the 
chaotic situation existing in the industry, but the Act itself placed 
time limits upon certain things which had to be done within the periods 
stated. For example, applications for ‘‘grandfather’’ rights had to be 
filed within 120 days after the etfective date of the pertinent sections of 
the Act. No provision of the Act could be postponed beyond April 1, 
1936. The result was that the first few months were hectic, and before 
there was even time to perfect an organization anywhere nearly ade- 
quate for the task, a vast volume of work swamped the Bureau. And 
after two years it is still swamped, although not nearly so badly as at 
first. The only policy which could be pursued under the circum- 
stances was to do first things first, as nearly as could be, and to leave 
others less urgent for some later time. 

One of the first problems was to establish a policy of the Bureau of 
Motor Carriers upon the many new and urgent questions being asked by 
carriers and others, in order to establish a uniformity in the answers and 
advice given. For many problems there were no precedents. For 
others, precedents under State Acts were insufficient or inadequate. Ex- 
cept as to parts of the Motor Carrier Act which are similar to Part I, we 
were largely blazing a new trail in a virgin forest. Questions had to be 
answered before Commission determination could be had. And so the 
practice was instituted of preparing and issuing administrative rulings 
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of the Bureau, over the signature of the Director, all of which stated that 
the answers given expressed merely the opinion of the Bureau, and 
were made in the absence of authoritative decisions by the Commission 
upon the points involved. As a whole, I think these rulings have worked 
out well. They have at least permitted all of the various parts of the 
Bureau to go in the same direction at the same time, and have cleared 
up, at least tentatively, many mooted questions. A total of 68 of such 
rulings have been issued to date. 

The filing of applications for operating authority created the imme- 
diate problem of how they should be considered and determined at a 
minimum of time and expense. This problem was complicated by the 
introduction in the Act of an entirely new and quite unique method of 
Federal and State cooperation, which provided for the establishment of 
joint boards composed of members nominated by the States and ap- 
pointed by the Commission. Reference to such joint boards of certain 
stated types of proceedings is mandatory when the particular motor car- 
rier operations involve three or less States, discretionary with the Com- 
mission in other cases. There have been a total of 252 such boards cre- 
ated up to the present time. It is expected that there will be a total of 
500 boards set up before the end of this year. The total number mathe- 
matically possible is an astounding figure. 

The matter of practice and procedure was immediately presented. 
Although the procedural provisions of the two Acts are largely alike, 
the Commission Rules of Practice did not entirely cover the new situa- 
tion. For example, a proposed order of an examiner or a joint board 
automatically becomes an order of the Commission unless exceptions are 
filed within twenty days of service, or unless the Commission stays the 
order. The entire joint board machinery was new and untried. The 
vast number of proceedings and the need for quick action necessitated 
certain changes. Before anything was done in this respect, however, 
many hearings were held, as experiments, to learn more about the facts 
of the problem. Finally the Commission issued special instructions to 
care for the more urgent needs and peculiarities of the situation, which 
are intended to serve until there is a complete revision of all Commis- 
sion rules of practice. 

Every effort has been made to facilitate the disposition of the many 
thousands of ‘‘grandfather’’ applications. In all such cases where no 
serious controversy appears, hearings are dispensed with and the appli- 
cations are handled by investigations conducted by the field force, con- 
ferences with applicants and protestants and the informal creation of 
factual records. This is justified by the language of the statute itself and 
the fact that public convenience and necessity and consistency with the 
public interest need not be established in such cases. The only facts 
involved are the nature and extent of the operation conducted on June 
or July 1st, 1935, whether the operation was bona fide, and whether it 
has continued to date. Out of these simple facts however have arisen a 
tremendous number of important and complicated questions. One of 
them was as to the meaning of ‘‘bona fide.’’ Did that term require proof 
of compliance with State requirements? In the Slagle case (2 M. C. C. 
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127), the Commission held that if operations were conducted openly, 
without pretense or concealment, and in such manner as to indicate a real 
intention of carrying on a transportation business, the element of good 
faith was present notwithstanding non-compliance with State require- 
ments. Another is whether ‘‘bona fide operation’’ means actual opera- 
tion of motor vehicles, or includes such activities as those of forwarding 
companies who, although assuming carrier obligations to a shipper, uti- 
lize the facilities of those who operate motor vehicles to perform the 
actual transportation. In the Acme ease (2 M. C. C. 415), Division 5 
held that a forwarding company was not a common carrier by motor 
vehicle in that it did not operate motor vehicles, but that it was a broker 
and subject to regulation as such. This case is now pending before the 
Commission. Application for reconsideration has been granted and I 
assume that the matter will soon be finally decided. 

Who was in operation during the specified period, the dominant 
carrier or the owner-driver who hauls the goods on a percentage? Which 
one is entitled to operating authority? This question has given rise to 
differing opinions in several proposed reports, but has not yet been deter- 
mined by the Commission. 

Who are common carriers? Who are contract carriers?. What is 
the difference between them? These questions which have bothered State 
Commissions and courts for many years are still with us but in a new 
form because of the peculiarity of the definitions in the Federal Act. 
The principal discussion of the question has occurred in the Slagle case 
which I mentioned before and in the report in Ex Parte No. MC-12. 
The fundamental distinction, of course, is whether the carrier tenders 
his services to the general public, but the application of the principle to 
particular factual situations is a difficult problem. One of its variations 
is as to the status of motor carriers who perform pick-up and delivery 
service for rail, water and other motor carriers, and as to whether in the 
ease of rail carrier service such carriers are subject to the Motor Carrier 
Act at all. This question was treated in the case of Scott Bros., Inc. 
(2 M.C.C. 155), where a majority of Division 5 held that the particular 
operation there involved was a contract carrier operation and that it was 
subject to the Motor Carrier Act. This case, too, is pending before the 
Commission, petition for reconsideration having been granted. 

A further question of the distinction between carriers for hire and 
private carriers as defined has given a great deal of trouble, particu- 
larly in casés in which a manufacturer, for example, transports his own 
goods in his own trucks but assesses a transportation charge against the 
purchaser. In order to care for more pressing matters the Commission 
on December 5, 1936, by notice, announced that while not deciding the 
status of such persons, it would not require them to comply with the 
provisions of the Act pertaining to carriers for hire for the time being. 

I have merely hit the high spots of the question under this subject 
which have arisen and have been decided, but I think they are illus- 
trative of the large number which the Commission has faced. 

The most urgent feature of the operating authority situation is the 
issuance of certificates and permits to ‘‘grandfather’’ applicants. In 
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spite of the simplified procedure adopted, lack of sufficient personnel in 
the Bureau has prevented as rapid progress as has been desired. To 
date, however, there have been completed 22,280 field investigations of 
‘*grandfather’’ applications. Of these, action has been taken of one kind 
or another in 15,925 cases, including withdrawals, dismissals, and orders 
granting or denying the authority sought. There has been a total of 
2,441 hearings on applications of all kinds, except those concerning unifi- 
cations, securities issues and rate investigations and suspensions. The 
fact that there are now about 250 public hearings a month being held 
would seem to show that such matters are being adequately cared for, 
but the further fact that applications requiring hearings are piling up 
at the rate of about 400 per month indicates a need for further simplifi- 
cation in procedure, further speed in action upon applications, and more 
help. 

Turning to the matter of rate regulation, tariff circulars were issued 
early in January, 1936, providing for tariffs and schedules of both prop- 
erty and passenger carriers. These were brief and the requirements 
were comparatively simple, because of the nature of the industry and its 
general unfamiliarity with tariff practices. The effective date of the 
sections of the Act requiring rate publication was postponed from time 
to time until April 1, 1936, because of the reasons I have just stated. 
Since that date, however, there has been filed with the Bureau a total of 
162,334 tariffs, schedules, supplements and contracts. The mere adminis- 
trative task of filing and handling this number of publications is evi- 
dent. But when you consider the substantive phases of rate regula- 
tion the prospect takes the breath. Up to the present, 48 I. & S. cases 
have been heard, but there have not been enough decisions made in such 
matters as yet to show clearly any definite trend. The motor carrier 
rate structure is still largely a matter for the future, but I apprehend 
that it will be a source of great joy and gratification to practitioners 
before the Interstate Commerce Commission in the years to come. 

One of the most interesting things which has happened in this con- 
nection is the ruling of the Commission in two connected cases, Ex Parte 
No. MC-9 and Ex Parte No. MC-12. In the first the Commission required 
all contract carriers to file copies of their contracts with the Commis- 
sion, not as rate publications, but for the Commission’s information under 
Section 220 of the Act. The second required that all contract carriers of 
property should cease and desist from transporting property in inter- 
state or foreign commerce except under written contracts with a particu- 
lar shipper or shippers, which contracts must be bilateral, imposing 
specific obligations upon both shipper and carrier, and which cover a 
series of shipments over a stated period of time as contrasted to indi- 
vidual shipments. The regulation was based upon these considerations: 
first, that the regulation of contract carriers under the Act was ex- 
pressly designed to protect and promote common carrier service ; second, 
that the matter of differentiating between common carriers and contract 
carriers, particularly when the so-called contracts of the latter are mere 
offers to serve, was an almost impossible task; and third, that the 
authority of the Commission over minimum rates of contract carriers is so 
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limited, and so difficult and cumbersome in administration, that it would 
likely render the administration of the whole Act impracticable. The 
need for the establishment of the requirement that the contracts of con- 
tract carriers be bilateral is self apparent. By the very nature of their 
method of operation, they have a large advantage over common carriers. 
They are free to pick and choose among shippers; they do not have to 
adhere to filed tariffs; and they may discriminate among their various 
customers to their hearts’ content. When, under the guise of contracts, 
they use mere offers to serve, and are actually promiscuous in their deal- 
ings with shippers, the result inevitably leads to more and more unfair 
competitive methods of the very type which the Act was designed spe- 
cifically to eradicate. While there may be, and probably are, differences 
of opinion as to the soundness of these regulations, they should go a long 
way toward assisting the Commission in the very complex task of deter- 
mining the true status of individual carriers, and in laying a sound 
groundwork for future motor carrier rate regulation. 

The Commission has jurisdiction over unifications of motor carriers 
quite similar to that which it has over those of rail carriers under Part I 
of the Interstate Commerce Act. Yet the type and variety of problems 
presented in motor carriers’ transactions vary quite widely from those 
heretofore decided by the Commission. There have been several hundred 
applications filed for Commission approval of unifications of various 
kinds. Final orders which have been entered in such cases indicate quite 
clearly that the Commission desires to prevent over-expansion and loss of 
flexibility in motor carrier operations, and that it is watching each case 
carefully to insure that the transaction is, and in the future will be, con- 
sistent with the public interest from all angles. 

In the matter of rail acquisitions of motor carriers, two quite im- 
portant cases are those known as the Barker case (1 M.C.C. 101) and the 
Alko case (5 M.C.C. 77). In the former, the Commission approved the 
acquisition of the Barker Motor Freight Lines by the Pennsylvania Rail- 
road Company conditioning the approval upon the following: 


1. That an intermediate holding company be eliminated. 

2. That the motor service be confined to that which is auxiliary and 
supplementary to the rail service, and in territory parallel and 
adjacent to the rail lines. 

3. That the acquiring company divest itself of all lines not coming 
within the terms of the latter condition. 


Later, in 5 M.C.C. 9, the Commission further amplified its meaning 
by pointing out that the approved operations are those auxiliary or sup- 
plementary to train service and that non-approved operations are those 
which compete with the railroad itself, or with an established motor car- 
rier, or which invade to a substantial degree the territory already ade- 
quately served by another rail carrier. This has come to be known as the 
principle of the Barker case. 

In the Alko case, approval was given of the acquisition by a sub- 
sidiary of the Pennsylvania Railroad of the Alko Express Lines, with 
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conditions attached to the order similar to those in the Barker case. Some 
rail carriers apparently felt that, having met the higher degree of proof 
required of rail carriers in acquiring motor carriers than that required of 
motor carriers in acquiring other motor carriers, that is to say, having 
established that the transaction would promote the public interest rather 
than that it is merely consistent with the public interest, the motor line 
when acquired should be free to operate as any independent motor line 
and should not be tied down to a purely supplementary rail service. 
Others felt that there was discrimination in result between those truck 
operations now acquired by a rail carrier and those which, although 
owned by a rail carrier, were operating independently on the ‘‘grand- 
father’’ date contained in the Act. For these reasons, the Commission, 
by Division 5, reopened the Alko case and took further evidence on these 
points. The matter is now awaiting oral argument. All that can be said 
is that because of these circumstances, the Barker principle is not a firmly 
established one, but that the controversy is over one of the most important 
and far reaching points yet encountered. 

The provisions of the Act concerning insurance and safety are mani- 
festly of primary importance from the public viewpoint. Pursuant to 
the authority given in Section 215, the Commission prescribed rules and 
regulations governing ‘‘security for the protection of the public’’ which 
were effective February 15, 1937. In these rules, the minimum limits of 
public liability, property damage and cargo insurance required of motor 
carriers were established, the forms of indorsement prescribed, and all 
motor carriers were prohibited from operating in interstate or foreign 
commerce unless and until the prescribed securities were filed and ef- 
fective. In view of the great number of carriers, their preponderantly 
small size, their wide distribution, the varying and usually high cost of 
sound insurance, the wide difference in the insurance requirements of 
the several States, it is obvious what a complicated problem was pre- 
sented for solution, and why the regulations were so late in being issued. 
The present task, which also is formidable, is the administrative one of 
handling the insurance filings, caring for lapses and expirations, en- 
forcing the requirements, and watching carefully as to the need for 
future changes. 

In the field of safety, many steps of importance have been taken, 
but the safety program at this time is just well begun. Rules and regu- 
lations have been issued, effective July 1, 1937, covering qualifications of 
drivers, rules for safe driving, and the parts and accessories necessary for 
safe operation. A fourth part of those rules, concerning the reporting of 
accidents, became effective April 1, 1937. It has been very gratifying to 
us to learn that a large number of States have adopted these safety rules. 
Sixteen States have adopted them in full, ten others in part, and all 
States have assured the Commission that they will recognize all interstate 
carriers complying with them as exempt from compliance with conflict- 
ing State laws. Here is the first great evidence of a growing uniformity 
in such requirements between the States, a consummation which has long 
been urgently needed. A further safety regulation requires carriers to 
file certain information concerning their drivers as of July 1, 1937. 
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Hearings have been held on the subject of maximum hours of service of 
employees of carriers, proposed report and order in which was issued July 
15, 1987. The matter is now pending before the Commission on excep- 
tions to the proposed order. The Commission has also issued an order in- 
stituting an investigation into the matter of transportation of explosives 
and other dangerous articles, to supplement the regulations of November 
6, 1934. Other matters are now under way. As in the matter of insur- 
ance, conflicting State requirements and the character of the industry 
itself magnify the complexity of all of these safety problems. But they 
are being taken up, one by one, and very substantial progress is appar- 
ent in this field. 

Many things have been left untouched, partly because of the tre- 
mendous size of the task, and partly because of the lack of enough people 
to do it. Accounts, which are an essential condition precedent to any real 
regulation of rates, are yet to be touched, although a good deal of pre- 
liminary work has been done toward the formulation of separate uniform 
systems of accounts for large and small carriers. Research and statistics 
have lain practically dormant. Identification of carriers is now being 
eared for by the issuance of motor vehicle plates, under Commission regu- 
lations. 

In the enforcement field there has been some considerable activity, in 
spite of our small force, although not nearly enough, as I view it. The 
Commission has authorized the institution of 140 civil and criminal cases. 
Of these, 84 have been started and 35 have been disposed of. Of the 
latter I am happy to say that the outcome has been successful from the 
Commission’s viewpoint in every one, with the single exception that in 
one case we lost as against one defendant in a joint prosecution of several 
defendants. The cases have been concerned mainly with rate and oper- 
ating authority violations, for it has seemed impossible for us as yet to 
get very far into matters of insurance, safety, unifications and the rest. 

Many more things have been accomplished toward the regulation of 
motor carriers than I have mentioned. But I have tried, by hitting the 
high spots and calling attention to illustrative cases and situations, to 
show something of the nature and extent of the regulatory problem and 
to demonstrate that real progress has been and is being made. The motor 
carrier industry, however, is one which cannot be turned upside down 
over night. As much time and effort have been spent on education and 
information as on all the rest put together. The theory has been that the 
motor carrier industry generally favors Federal regulation. This has 
been proven by the splendid cooperation which the Commission has re- 
ceived from individual carriers and their associations all over the country. 
Favoring regulation, the main thing needed was to let them know what 
their duties and responsibilities under regulation are. This is a slow 
process, with so many thousand widely scattered people involved and with 
the regulation so comprehensive and complex. It will take years, as I 
view it, before it can be said with accuracy that regulation under the 
Motor Carrier Act has become successful or that the purposes of the Act 
have been attained. 
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Summing up, I think that a fair appraisal of the first phase of the 
administration of the Motor Carrier Act discloses these distinguishing 
features : First, the exploration of the facts, in specific matters and gener- 
ally, in order to determine intelligently what could or should be done in 
the regulation of the motor carrier industry under Federal law. Second, 
education and information, primarily to carriers but also in lesser degree 
to shippers, those who practice before the Commission, and the public 
generally. Third, the building of a sound and solid foundation upon 
which successful and effective future administration may be based. The 
stones in this foundation are both procedural and substantive in char- 
acter. They seem to me in the main to have been so cut and laid that 
they will endure the weathering and battering of future years. Fourth, 
the creation of a very satisfactory cooperative relation between the Com- 
mission, on the one hand, and carriers, shippers, State authorities and 
practitioners upon the other. In this connection I would like to express 
a word of appreciation to all of those many practitioners who have dealt 
in motor carrier matters with the Commission during the past two years. 
In the face of an undetermined procedure, aggravating delays in obtain- 
ing action, information and advice, the existence of doubt on many im- 
portant questions, and the many other results of a vast new enterprise, 
practitioners have been exceedingly patient and immeasurably helpful. 
This law opens up a great new field to them before the Commission. It 
is an extremely important undertaking to the Nation as a whole, and it 
is essential from the viewpoint of the public welfare that it be done expe- 
ditiously and well. In that effort, practitioners before the Commission 
will play a large and beneficial part, which I am certain they will perform 
in the intelligent, honorable and helpful way which has always charac- 
terized them in the past. 

As to what the next phase of the administration of the Motor Carrier 
Act shall be depends upon many imponderables. One of these is whether 
there is to be a clear and generally accepted conception of the purpose 
and function of modern regulation. Fifty years ago that purpose was to 
protect the public against the evils resulting from insufficient competi- 
tion—the semi-monopolies of the nineteenth century. Today it is mainly 
to relieve against the evils of too much competition. My own opinion is 
that the necessary trend of future regulation in the transportation field is 
toward coordination and toward the elimination of all of the types of 
destructive practices which have resulted from unrestrained and cut- 
throat competition. Therein, as I see it, lies the way to a National trans- 
portation system which is properly adapted to the needs of the Nation’s 
commerce and the Nation’s defense. And I am certain that the Commis- 
sion, following its constant precept of intelligent, honest, fair and public 
spirited service, will not fail in that effort. 








ewe oe 


—e NS ott et HO at HO SO 


TH G@ete DD 2th iA ee oe 


6 a. ak ot ote COCL!lCUDlU leet ieee OO CUlCU Ke ee fe 


aa 














Address of Hon. Charles M. Hay * 


Mr. Chairman, members of this Association, ladies and gentlemen: 
I was quite interested in counting off these lists of distinctions and near- 
distinctions that I have. My chief distinction is, gentlemen, that for 
many years I had the largest non-paying practice of any lawyer in 
Missouri. There was a time when I ran for United States Senator, but I 
ran in a year when Missouri was not sending her best men to the Senate. 

I am very glad to meet you, gentlemen, but I want, first of all, in 
order to be perfectly frank to you and loyal to my City, to voice a feeling 
of resentment at your attitude toward taking this sight-seeing ride. 
I appreciate, gentlemen, the embarrassment that would come to you 
winding up in the brewery, and I therefore excuse you. But, you 
are in a very interesting City, gentlemen. We think Missouri and 
St. Louis affords you one of the most delightful spots in America. 
In fact, we are in the heart of America, you are in the very center of 
things in Missouri. Snow drifts to our gates on the North; cotton fields 
blossom on the South; chilling winds sift in from the East, and gentle 
zephyrs on the West. 

We have gathered in Missouri, you will find, the choicest from all 
the sections of the country. We claim the typical St. Louisan is the 
ideal American. He has the idealism of the Southland, the strength of 
the North, the light of the East in his eyes, and the glow of the West on 
his brow. Am I right? And, with all that, we are a modest people. 
You will find your neighbor is your kinsman if you get around a little. 
You will find where they have come to us from every state and every 
section. You may not recognize him when you see him, because we sub- 
ject them to a refining process all our own. Glad to have you here 
gentlemen, and I hope you will enjoy yourselves. 

I understand in looking at you and judging from the high order of 
intelligence manifested in your countenances, that the majority of you 
are lawyers. You happen to have come into a State, or City, that 
has done much, as you doubtless know, to make the legal profession 
a clean, upright, honorable and pure profession. That is, a few years 
ago, when a committee of distinguished citizens came to make the award 
for the outstanding service rendered to the City by any St. Louisan, the 
President of the Bar Association of St. Louis was awarded, for the Asso- 
ciation, a thousand dollars for the service that had been rendered in 
running crooks out of the legal profession. And, the irony of that 
was, gentlemen, that the chairman of the committee awarding the 
prize for catching crooks was a banker. But, it was awarded and I 
have considered it, gentlemen, somewhat of a questionable compliment 
that was paid our profession, to say the least. But, we have cleaned up 
the profession until, I think, it has been able to weather the investigation 
of the American Bar Association. I think we are still in good standing. 


* Delivered at Luncheon Meeting of the Eighth Annual Convention of 


the Association of Practitioners Before the Interstate Commerce Commission, 
Crystal Room, Hotel Coronado, St. Louis, Missouri, October 14, 1937. 
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I want to say to you gentlemen who are practitioners, that you are 
not in very good standing, here in Missouri. You have a license to 
practice before the Interstate Commerce Commission, you non-lawyers, 
but you could not practice before the Public Service Commission of the 
State of Missouri. We confine that practice to gentlemen of good moral 
character and learned in the law. However, you look to me as if you 
would, perhaps, represent most worthily any profession. I am indeed 
glad to greet you, gentlemen, whether lawyers or non-lawyers. 

That reminds me of something I heard, sometime ago, over in 
Washington. A gentleman told me that a committee in one part of the 
country wanted a speaker sent to them, wanted some distinguished man, 
either the President or a member of the Cabinet, but nothing lower than 
a Congressman. The answer came back, ‘‘There is nothing lower.’’ 

I am very happy to meet you gentlemen here, for, in the few serious 
words that I shall say to you, I want to voice this sentiment and opinion, 
that, in my opinion, you gentlemen are making a most invaluable con- 
tribution to the success of democratic government in America. I realize 
that you don’t think in terms of politics. You are engaged in a very 
technical profession or calling, but by the technical work you are doing, 
you are making an invaluable contribution to the success of democratic 
government in America. 

I will give you, in a word, my reason for that opinion. I am one of 
those who believe, and I cannot but think that you share that belief, that 
there is no such thing in America as a return to the simple things, to 
the day when there is little government in America. We all must 
realize that we have come upon a time and into conditions that demand, 
not less government, but more government; not fewer laws, but more 
laws, and if, in undertaking to accommodate government, the more gov- 
ernment, to the conditions that exist, today, and will exist, tomorrow, 
there be not exercised the highest order of intelligence, we will run 
amuck under our democratic form of government. 

Government must be more efficient than in the early days, but if 
there is to be efficiency without the sacrifice of democratic principles, 
without the loss of individual rights and liberties, to an extent which 
will bring oppression in the country, the highest possible intelligence 
must be exercised. 

We must have commissions and bureaus and the senseless inveigh- 
ing of bureaus and commissions without differentiation or exactness, 
makes no contribution to the progress of government. We must have 
more commissions and bureaus than we had in the early days, when 
Snow was a boy. That was beyond my memory. We must have more 
supervision and regulation, but if we are to have efficiency, as I said, 
without the loss of liberty, if we are to have regulation and supervision 
without going so far as to repress and suppress individual initiative 
and impinge upon individual rights and liberties, we must have the very 
highest intelligence of which we can avail ourselves. 

It is with a great deal of pleasure, therefore, that I stand in the 
presence of men who are assisting in making such a contribution as the 
Interstate Commerce Commission is making, in not only supervising 
the affairs of business and of government in the field in which the Inter- 
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state Commerce Commission operates, but in setting an example for other 
commissions and other bureaus in the country. 

The Interstate Commerce Commission as you know without my tell- 
ing you, has made a record of which any commission or any country 
might well be proud, and if we are to have, in other fields, the right 
kind of supervision and the right kind of regulation, it must come by 
the exemplification of the right sort of intelligence in those fields that 
has been manifested in the Interstate Commerce Commission. 

We are confronted, of course, in undertaking to relate government 
to business, today, with problems of the most complex and perplexing 
sort. We are presented with issues that divide us. There are some who 
want to go too far and too fast. There are some who do not wish to 
move forward at all. Some pine for the days, never to return, that 
once existed, when there was the utmost of individual liberty, when there 
was the minimum of regulation and restraint. Some would rush for- 
ward so unthinkingly as to carry us into a virtual dictatorship. 

The task before us, gentlemen, is to follow that middle course, and 
I feel that by your intelligent thinking, by the Commission’s intelli- 
gent thinking and action, you are helping to find the middle way between 
the streams of dictatorship, on the one hand, and non-restraining license 
and the rules they have, on the other hand, and because I think you are 
doing that job and contributing to its ultimate success and the guidance 
of the country toward that middle course, I am happy to greet you and 
wish you well in your continued labors. I thank you. 





Address of Edward F. Cody Desired 


Under date of July 13, 1937, by order of the Interstate Commerce 
Commission, Edward F. Cody, formerly of Omaha, Nebraska, and later 
of Sacramento, California and Portland, Oregon, was suspended from 
practicing before that tribunal. 

Efforts to serve a copy of the order upon Mr. Cody at Sacramento 
and Portland were made without success. Therefore, a hearing which 
had been set for August 11th, at Portland, Oregon, was cancelled. 

Subsequently, the Commission was notified by Mr. Cody that dur- 
ing July and August he had been in a hospital at Omaha, and that mail 
should be sent to him in care of General Delivery, Denver, Colorado. A 
copy of the Commission’s order was forwarded in care of General Deliv- 
ery, Denver, Colorado, but has been returned without being delivered to 
Mr. Cody. The records of the hospital at Omaha indicate that Mr. Cody 
was not a patient there during the months of July and August, as he 
informed the Commission. 

Mr. Cody may be engaged in soliciting business and eases to be filed 
with the Commission, although he would be unable to file any case under 
the present rule of the Commission. 

This is to request any member of our Association who may know the 
whereabouts of Mr. Cody to wire the Executive Secretary, collect. The 
name of any member advising the Association of Mr. Cody’s where- 
abouts will be kept confidential. Your cooperation will be appreciated. 














A Unified System of Federal Administrative 
Practice 


By Honorasie Ciype B. ArrcHIson 


HE Chairman of the Commission has directed me to extend its cor- 

porate greetings to this Association, and there remains nothing for me 
save to say that I appreciate heartily the very courteous and warm invi- 
tation of the President to join with the members of the bar of the Com- 
mission in these sessions, and that I sincerely regret that distance and 
duties prevent the other members of the Commission from attendance. 
What little I have to say will be merely ‘‘remarks,’’ as accurately 
expressed by the program. 

But that does not mean that I will not advert to certain ideas which 
are worthy of some future study. It means that I cannot now develop 
them, nor reason them through to my own satisfaction. 

The keen interest of the members of the Commission in the purposes 
of this Association and in their successful accomplishment need not be 
restated. It still exists. The members of the Commission’s bar deal with 
matters which directly and vitally affect the efficiency and soundness of 
the Commission’s performance of its tasks, the speed of its work, the 
accuracy and wisdom of its decisions, and what may be called the work- 
ing conditions under which it labors. These are small enough terms, but 
they are comprehensive enough to include everything from the courteous, 
ethical conduct of a minor proceeding to broad political concepts, which, 
unless wisely conceived and executed, might render impossible the per- 
formance of the main task of the Commission—the even handed dispen- 
sation of justice in a particular class of cases. The interest of the ad- 
ministrator and the practitioner is in all proper respects identical : what- 
ever makes the Commission’s work more facile, more speedy, more inde- 
pendent, more discerning and accurate, makes equally for the comfort 
and prosperity of the practitioners before it, and enhances their satis- 
faction in the relations they have with the Commission and with each 
other. And, it would seem by translation of terms, that whatever 
threatens in any respect some of these essentials to success on the part 
of the bar, equally is a menace to the Commission. 

We can not be blind to certain present-day influences which are at 
work which do seem threatening. They call, not for resentment or blind 
opposition, but for candid self-analysis to see if the underlying basis for 
criticism be sound, and if so, whether it can be remedied without resort 
to a capital operation. Thus, the movement in Congress for limitation of 
the practice before the administrative agencies to those who have been ad- 
mitted to practice law in the courts, calls for a self-appraisal of the weak- 
nesses as well as of the strength of the very liberal system which has 
hitherto applied before the administrative bodies. That there is need for 
higher standards of professional competency and conduct is attested by 
the comparatively recent creation of rolls of registered practitioners, by 
the Interstate Commerce Commission and other Federal regulatory 
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bodies, and by the existence of an Association such as this which has the 
betterment of standards as its primary purpose. Aré those standards 
high enough; and are the methods employed to secure their observance 
adequate? The answer must be a pragmatical one. We have a condi- 
tion, or rather, a group of conditions with many dissimilarities to deal 
with. We should not be arbitrary in determining and enforcing the stan- 
dards—indeed, it would do no good to attempt to deal arbitrarily with the 
matter, because a reasonable solution is necessary, and because a higher 
power, whether it be the courts or the legislature, will not let such a solu- 
tion stand. 

But under all this outside agitation is a perfectly valid, even highly 
meritorious purpose, which is that the men who practice before these 
federal administrative bodies shall be at least of as high character and as 
well trained as those who are licensed to appear in the courts, and that 
they shall have ethical standards equally high, and be subject to the same 
strict discipline. The public interest is paramount, even if sometimes 
put in the background by discussions as to whether this or that act 
amounts to practicing law, and arguments auieeing around the inherent 
constitutional powers of the judiciary. 

The point of this particular discussion is that it is possible to cut the 
ground from all this agitation by such internal action as will make it 
clear that the administrative practitioners are (considering the nature of 
their tasks) as adequately trained, of as high a degree of moral and pro- 
fessional uprightness, as those whom the courts have called to their bars. 
To the extent we fall short of meeting that test and apply no correction 
ourselves, we must be considered as inviting others to attempt correction 
according to their own methods, in the light of a knowledge of the situa- 
tion which is not as clear as ours. 

How this can be accomplished evokes a host of suggestions. Some of 
them appear in the reports of Committees to be considered at this annual 
session. But a question arises whether the usual methods we attempt to 
apply go far enough. We do not abate in the least our past insistence 
upon training which is more broad and yet more technical, nor upon our 
search for methods to insure the exclusion of the untrained or unfit. This 
is not merely an Interstate Commerce Commission problem. The other 
great stable Federal regulatory bodies are confronted by the same diffi- 
culties, and have met it in their own ways, with varying degrees of suc- 
cess. The same practitioners often appear before a number of these tri- 
bunals. Since Federal administrative practice before these agencies has 
grown and been assimilated in character, because constitutional require- 
ments lay down common prerequisites for valid administrative action 
and for judicial review, we should seriously question whether the whole 
problem of practitioners should not be dealt with on the basis of the cre- 
ation of a Federal administrative bar, just as we now have a special 
judicial bar, and in other countries there exists a parliamentary bar. 

This leads naturally to a second criticism to which the Federal ad- 
ministrative agencies are subject, namely, the diversity of their systems 
of practice and procedure, and the supposed failure to achieve that sim- 
plicity and freedom from technical pitfalls which are the theoretical 
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attribute of commission practice. Part of this is due to varying statu- 
tory directions, and part to differing administrative policies. Inspec- 
tion will doubtless show that much of the support for the original rather 
reckless scheme for so-called administrative courts and for its present 
modified form lately under discussion before the American Bar Associa- 
tion is attributable to vagaries and inconsistencies in practice as between 
these different Federal agencies, and to the marked differences in their 
psychological approach to quasi-judicial tasks. It is little wonder that 
elaborate systems of correctives are proposed and plausibly urged, con- 
trived to meet some particular situation with which the draftsman is 
most familiar, and that the proponents of these plans can not understand 
why they will not operate as panaceas in all situations. When we get the 
results of the studies now being made as to proposals for reorganization 
and reassortment of the various Federal departments and agencies, it will 
appear that the conflicts in administrative methods and procedure, and 
lack of uniformity in enforcing policies of the law bulk large in the minds 
of those who favor new and drastic rearrangements. 

Here, again, it seems that the essential general unity of Federal 
administrative principles has been overlooked. The same constitutional 
principles compel all the Federal administrative agencies to adopt cer- 
tain procedural methods; good administrative practice, and the needs of 
fair-play enforce certain other forms of practice. The deviations from 
what might be termed a norm—if a norm had in fact been dissected out 
of the mass of diverse procedural systems—may occasionally be of sub- 
stance, and unavoidable. Such will be recognized easily and are soon 
learned, and are accepted without protest because necessary. But differ- 
ences in Federal administrative procedure which have no justification 
save the accident of their historical development, are needlessly discon- 
certing, and should be avoidable. The whole system of Federal adminis- 
trative law would be strengthened if it were more homogenous. We must 
not overlook the fact that now a conflict is going on quietly between the 
older, solidly established systems of law and equity and the new system of 
administrative process which is not unlike the historic conflict out of 
which the equity system evolved. 

Rather fortunately, the means are at hand and are already at work 
whereby much of this unification in practice and psychological approach 
can be secured. The courts in the usual process of judicial review have 
aided by definition and clarification, and the successive decisions of the 
Supreme Court, now running well on toward the thousand mark, are com- 
pelling a certain degree of consistency and unity in the application of 
these fundamentals of administrative practice. Further, by statute, or 
by a little benevolent and entirely helpful judicial legislation, or else by 
following the path of least resistance, the administrative agencies are 
compelled to use or do use as a model the practice which obtains in the 
courts of the United States. But the Federal judicial practice is now in 
process of an overhauling, and simplification of practice, as well as uni- 
fication in the different jurisdictions, will be the result. When the rules 
are finally authoritatively announced for the Federal courts, each of the 
federal administrative bodies will perforce conform its practice thereto, 
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or else endure the humiliation of condemnation of its orders because of 
procedural defects which were easily avoidable; or where the statutes do 
not require such compliance, public opinion will force acceptance of the 
best of the new judicial rules. The administrative bodies cannot afford 
to be less liberal in their procedure than the courts, and they know it. 

But while the revision of the Federal judiciary rules will aid in the 
solution of the problem, it will not be enough. Other, and additional 
means must be devised for the simplification of the means of proof, the 
abbreviation of records, for insuring adequate group representation of 
interests in the interest of conservation of time and of simplification of 
issues, while maintaining the right of the individual to protect himself in 
eases where his interests are not those of a group, and for bringing ad- 
ministratively heard controversies to their determination without a crush- 
ing burden of time and expense. Here the legislature and courts must 
cooperate in working out and giving needed support to reforms which the 
respective administrative agencies and their bars of practitioners are the 
best fitted to initiate. 

The matters which have been indicated are all alive and pressing. 
They will be pressed upon the administrative agencies and practitioners 
with even greater insistence than before. They can not be ignored, and 
should not be minimized, for they vitally affect even the whole govern- 
mental framework. The course to be followed seems relatively clear; 
accurate and complete self-appraisal of strength and weaknesses, and 
then the overcoming of defects by means which are feasible and will con- 
tribute to the strength of the administrative as an agency for the dispen- 
sation of justice. 





Disbarred L C. C. Practitioner Denied 
Reconsideration 


In Ex Parte No. 120—In the Matter of Earl Herbert Bogardus, 
the Interstate Commerce Commission has denied the applicant’s peti- 
tion for reconsideration of its order entered July 29, 1937, disbarring 
the applicant from further practice before the Commission, and strik- 
ing his name from its register of persons entitled to practice. 





Complete Set of I. C. C. Reports Wanted 


Again we are requested by one of our members, to place a notice 
in the JouRNAL to the effect that he is in the market to purchase a com- 
plete set of the I. C. C. Reports. Any person having a set of these books 
which he desires to dispose of, will kindly advise the Executive Secretary. 
Please state price desired. 





In-Com-Co Sweepstakes * 


The Practitioners Broadcasting 


OOD Evening, Ladies and Gentlemen: This is Station ICC broad- 

casting. This station, as you probably know, doesn’t broadcast 
regularly. We do, however, broadcast very frequently, and sometimes 
wisely. Sometimes, on the other hand, we broadcast, not wisely, but too 
much, and then we take back our broadcasting, think it over a while, and 
broadcast again on the same subject, probably to an entirely different 
effect. But then, that’s all right, because we have had the virtues of in- 
a frequently praised and exemplified in our national affairs 
ately. 

In any event, this is, as I say, Station ICC broadcasting, Carol 
Miller, the old maestro, speaking. We are announcing from a special 
booth at ICC Field—ICC, as you know, is short for Interstate Confusion 
Confounded—and we are here for the annual running of the Incomeo 
Sweepstakes, the richest race in America. The grand prize for this race, 
besides a wreath made out of 1910 Fourth Section applications, the vin- 
tage variety, you note, is a money award of 50,000 mills, good zine mills 
of the weight and fineness established by law in the State of Missouri. 
Someone said when these mills were first issued, that the sales tax reve- 
nue was ‘“‘zincing’’ in. The second prize is 15,000 mills, and the third 
prize 5000 mills, all payable in zine of the same weight and fineness. 
That is assuming we haven’t gone off the zine standard since the last 
report this station had. 

Well here we are at the track, which is rather fast today despite 
a heavy shower last night, due to the fact that it was well protected by a 
layer of brand new and entirely different applications seasonably filed 
on and-before February 12, 1936. And speaking of the field reminds 
me that one of its most interesting features is the equipment in the stalls. 
These stalls, the finest in the world, are also the safest. Safety is our 
watchword. Under an order issued by Station ICC, all stalls here are 
equipped with automatic power reversers, which back the horses up 
automatically without any effort on their part and thus avoid any danger 
of their hurting themselves when they can’t see where they are going. 
From where I am standing, incidentally, I can see J. Carter, one of the 
celebrated horses in this field, being moved backwards out of his stall 
by his reversing machine, but, for some reason, he does not seem to like 
it very much. Under an order by Station ICC also, these stalls have 
automatic hay stokers which feed the horses automatically and thus 
avoid the danger of the horses hurting themselves by biting their lips 
while feeding. 


* Broadcast by George W. Holmes, Attorney, Missouri Pacific Lines, at 
Eighth Annual Dinner, Association of Practitioners before the Interstate 
Commerce Commission, Coronado Hotel, St. Louis, Mo., October 14, 1937. 
The skit was written by Messrs. Chas. M. Spence, Toll R. Ware, and Wm. 
E. Rosenbaum. 
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You may also be interested in something about the track itself. This 
is an old track, the construction of which was begun in 1887. The origi- 
nal material used was a substance called ‘‘Regulate them Railroads,’’ 
but this material did not prove very durable, and in 1920 it was re- 
placed with a new material called ‘‘Foster the Transportation System.’’ 
Great hopes were held out for this material at the time, but after it was 
laid down too much water got into it, and the authorities also made the 
mistake of letting too many trucks run over it, so due to a combination 
of all these circumstances, it is not in particularly good shape right now. 
A new surface coating tried in the last several years and known by the 
technical term ‘‘ Section Seventy-seven,’’ has been only partly successful, 
and some people are now talking about a corrective controlled by the 
United States Government. Other so-called experts are bitterly opposed 
to this corrective and declare it has not worked satisfactorily in other 
countries where it has been tried. However, the track is fast today, as 
I said, and we can expect some pretty fast time. Speaking of time, you 
may be interested in knowing what some of the time records are on this 
track. Curiously enough, the most phenomenonal records ever made on 
this track are for slowness, rather than for speed. The slowest record 
yet made was by a horse called ‘‘Consolidated Southwestern,’’ who 
started running in 1923 and hasn’t stopped yet. His record is only a 
little bit more phenomenonal than that of the famous race horse called 
“‘Grain Case,’’ which started running in 1927 and hasn’t stopped yet 
either. However, it should be said in justice to Grain Case, that he un- 
fortunately got clear off the track, ran around the country a great deal 
and was detained quite a while in Courthouse Square. Grain Case, 
incidentally, was a son of Hoch-Smith out of Agricultural Politics. 
Hoch-Smith, as I am sure you will recall, was that famous horse that 
went so strong for a while, but died very suddenly in 1932, before he 
had a real chance to show what sort of record he could have set. One 
of the fastest records on this course was made by a horse you will all 
recall, Ex Parte 103. He went through in quick time but also, unfor- 
tunately, died shortly afterward. He is the sire, incidentally, of Ex 
Parte 115, one of the horses running in this race today. 

Well as it is still quite a while until post time and there is not much 
going on on the track, I want to tell you something about the crowd 
and the celebrities here for the running of this race, it’s one of the 
greatest crowds here in the history of the ICC field and a very colorful 
crowd, with many interesting characters in it. I just got a glimpse a few 
minutes ago of Jockey Clyde Aitchison over there, that famous jockey who 
will ride one of the horses today. Clyde, you know, has been a jockey 
for some time and is known as one of the hardest riders in the history 
of this turf. He wears the colors of the Musicmaster Stables. He will 
weigh in at 110 pounds, having skinnied down just a little for this event. 
Just which horse he will ride has not been decided yet, but you can bet 
he will ride hard because he always does. Now I get a glimpse of that 
famous youngster, John Rogers. John Rogers is a fast, powerful horse, 
but he will be ridden this afternoon by Grandfather Clause, who has 
been riding him pretty constantly for the last year or so. Clause, of 
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course, is not a grandfather at all, and he is named that for a curious 
reason. Clause can’t ride a horse now and never could, but his grand- 
father once rode a horse which, under the laws, entitled Clause to ride 
in this race today, and that is why he is called Grandfather Clause. He 
is pretty heavy for John Rogers and may prove a handicap on that 
account. Over in the corner of the stand I see Elmer Smith, that well 
known songster and night club character. Elmer is creating quite 
a sensation—he has a midget upright piano with him, the kind for use in 
night clubs you know, and there is a large crowd gathered around 
singing and playing the latest swing music. ‘‘What’s Wrong in the 
Valley’’ and ‘‘Our Darling Revenue, Why Did You Leave Us,’’ seem 
to be his two favorites. Walter McFarland is accompanying him on the 
zither. From their appearances and hilarious conduct, I fear they both 
have a few shots under their belts. 

I just got a glimpse of another famous horse, a two year old, that 
has been making quite a sensation the last year or so, named ‘‘Bona 
Fide.’’ Everybody in the world seems to be trying to ride this horse and 
there is some question whether he won’t be ridden to death unless some- 
thing is done about it. It was announced from this station sometime ago 
that Earl Slagle would ride Bona Fide, but several authorities have pro- 
tested about that, and that may be one of the broadcasts which we will 
have to take back and reconsider. 

Down in the group I have just got a glimpse of J. R. Van Arnun, 
who is doing a brisk business selling fruit to the crowd. Not far away 
from him I see that noted sportswoman, Sally McDonough. She is the 
owner, you know, of one of the entries in this race, ‘‘ Practitioner,’’ but 
he is a young and more or less untried animal and we do not know how 
he will run. 

Well, well, here’s some excitement. There have been two or three 
planes circling around over head all the time I have been talking and 
now they are swooping down so low the crowd is getting a little worried. 
There they are coming back, flying very low again—By George, it looks 
as though they are going to try to land right on the track—they ap- 
parently want to land; they are trying to—they are almost down—no, 
just as they were about to land, old man Congress ran out and ordered 
them off and they zoomed up in the air again and sailed away. I knew 
those air people wanted to get on to this field but I didn’t know they 
wanted to so badly. A lot of the spectators look disappointed that they 
were not allowed to land, mostly lawyers, I think. 

Over there I see another famous jockey, Joey Eastman. Joey is 
going to ride Coordination in this race. Coordination, you may recall, 
was an outstanding horse several years ago, but he has not been going 
so well recently. Joey Eastman has been riding him for several years 
but has gotten some pretty hard falls, so what will happen today we just 
can’t say. 

Our time is up. We'll be back in a short while with the entries and, 
will then try to give you a complete history of the horses and jockeys. 

I’ll be seein’ you. 


(Interlude) 
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And now, ladies and gentlemen, we have the official list of the actual 
entries in this race. 


No. Jockey Horse 
236 T. Ashburn Politics 
204 C. Miller Barge Boy 
284 C. Porter Freight Forwarder 
242 W. Splawn Texas Policeman 
207 Grandfather Clause Roger’s Boy 
43 J. Eastman Coordination 
18 W. Lee Bona Fide 
66 C. Aitchison Increased Rates 
71 4H. Larimore Wimpus Bird 
54 M. Roberts Southwest Divisions 
101 W. Hughes Western Class Division 
97 W. Scott Transit 
206 A. Matthew Practitioner 
98 KE. Byers Banana Boy 
27 Hz. Driscoll Reparation DeLuxe 
5 Phantom Pressure 


Many of these horses are well known to veterans of this turf. West- 
ern Class will of course be recalled as a one time running mate of that 
famous horse I mentioned a while ago, Consolidated Southwestern, and 
they have had very similar histories. Old time lovers of the sport will 
recall that W. Hughes, who is riding Western Class today, at one time 
rode Consolidated Southwestern, along with M. Roberts. In fact these 
two hard-riding jockeys rode Consolidated Southwestern in every race 
until about 1928. About that time a well-known turf figure, Jockey J. 
Turney, rode Consolidated Southwestern in one race and rode him to a 
finish such as has never been seen before or since on this track. After 
that Consolidated Southwestern passed his prime and his two former 
riders switched over to Western Class and Southwestern Divisions, re- 
spectively, which they have been riding exclusively ever since. Roberts 
rode Southwestern Divisions to a dead heat against Eastern Class, with 
Larry Oliphant up, in a famous race a year or so ago. Southwestern 
Divisions is, incidentally, the son of Consolidated Southwestern out of 
Eastern Opposition. Trainer W. Disque had a great deal to do with 
training of this line of horses and was injured by them several times 
during the training period. 

Another horse well known to the veterans of this turf is Transit. The 
present horse of that name is one of a long line of the same name who 
blazed their way to glory in practically every race up until 1935. In 
that year, however, Transit took a terrific beating from a comparative 
dark horse, Rudy Patrick, trained by Hagerty and ridden by Commis- 
sion. Shortly after that Transit suffered another misfortune when 
Jockey Scott refused to ride him any longer and deserted him in favor 
of another young horse, who subsequently became well known as Rate 
Break. The popularity of Rate Break, however, was of short duration, 
and Scott, apparently deciding that he had made a mistake, is seeking 
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again to regain his old post on Transit and to restore the former popular- 
ity of horses by that name. Some of the former supporters of Rate 
Break, however, notably Commission, are still standing by him and it will 
be interesting to watch the performance of these two horses. 

A perennial entry in this race which is with us again this year 
consists of that old time racer Politics with T. Ashburn, as usual, up. 
Ashburn has been riding Politics so long that they have almost become 
thought of as inseparable and as fixtures in the sport. However, 
Politics has given Ashburn one or two falls in the past, and, in addition, 
is becoming pretty old as a result of which some critics are saying that he 
will soon have to get a new mount or stop racing. 

Wimpus Bird, with Larimore up, is a neweomer to this turf and 
something of a mystery. This horse, reputed to be a fine animal, is named 
after that famous bird which always flies backwards, because it doesn’t 
give a hoot where it’s going, but likes to look back and see where it’s. 
been. Some of the critics have therefore suggested that this horse may 
not even run in the right direction in the race. 

The real mystery horse of the race, however, is Pressure. It is well 
known that there are a number of prominent jockeys who have ridden 
this horse in the past and are very fond of riding him, yet none of them 
has come forward in public yet to claim the privilege at this time. 
Pressure, as a matter of fact, is an old-timer who has been ridden con-- 
sistently for years and despite his age has not failed to finish well up in 
front, and frequently away ahead of the rest of the field. Although, as 
I say, no announcement has been made as to the identity of his rider, the: 
stewards assure us that he will be ridden, even if the identity of the rider 
is kept secret. 

That, ladies and gentlemen, is the line-up. We'll soon be back as its. 
near Race time, then will attempt to give you a word picture of the race. 


Cheerio! 
My friends: 


The time has come for the great steeplechase race. Eagerly thou- 
sands have patiently waited for this moment. The horses have been led: 
into the starting stalls. Some are quite fractious, and the jockeys with 


great effort are attempting to keep them in the line and headed in the 


right direction. They are a seasoned lot of pilots for any race. There, 
Bona Fide wheeled clear around in that limited space giving his jockey a 
jolt against the stall. Old Pressure is, as usual, the most placid of them 
all. He doesn’t give much promise at this stage, standing perfectly 
still—but his same-named sires for many generations have shown great 


accomplishments in the win-and-lose column, and were noted for their: 


ability at both the long and short distance. 

Wow! Roger’s Boy broke through and his jockey is having great 
difficulty getting him back into the line. Several of the other horses are 
rearing, swaying, kicking, but their jockeys are keeping them fairly well 


lined up. The starter is cautioning the jockeys, particularly that one: 
His horse, Increased: 


wearing the colors of the Musicmaster Stables. 
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Rates, has been particularly nervous thus far. With a worried look, 
Jockey Aitchison pulls his steed in so tightly that one wonders whether 
he can ever get out of the starting box when the barrier lifts. 

Silence reigns throughout this vast throng—each saying a prayer 
for his particular favorite—the horses are again lined up—THERE 
THEY’RE OFF. And before them lies a long grind, but the prize of 
50,000 zinclets spurs them on and eclipses the worry. With our binocu- 
lars, we will try to keep you posted on the outcome at the principal stages 
of the race. 

On the break away, Politics took quite a lead, with the rest of the 
horses packed together. At the first quarter post, is still running well 
out in front with TRANSIT following by a couple of lengths, and all 
the remainder, excepting PRESSURE are pretty well bunched. PRES- 
SURE, by the way, is loping along as though not interested, running 
directly in back of the group. 

At the first jump, which has, from the time this track was opened, 
been dubbed EVIDENCE, Roger’s Boy and Bona Fide are experiencing 
great difficulty—each shied away on the run up and are backing away 
to take a second try. POLITICS still leads by a length, however, TRAN- 
SIT is fighting it out now with FREIGHT FORWARDER, BANANA 
BOY, and REPARATION DELUXE. In passing, we must mention 
that Jockeys Roberts and Hughes have their horses well in hand, and I 
look for them to make a challenge shortly. PRESSURE still takes it 
ealmly. 

Must tell you about Barge Boy—his jockey is apparently trying 
to give that horse a ride that will conform to the ideas and wishes of two 
very interested parties. Their ideas do not jibe. Each is anxious to be 
credited with the win. For example, on going to the pole the one 
caught up with the jockey and insisted that he carry a four leaf clover— 
the other, not to be outdone, but being unable to get to the jockey before 
the start, ran to the first turn and with much waving caused the jockey 
to pull up to catch a rabbit’s foot, thereupon the first one hiked him- 
self over to the second turn and repeated the slowing down process to 
pass up a second talisman. When those two settle down, that horse 
may get in the race—as it is, one wonders. 

There goes POLITICS again. He certainly is an in and outer. He 
started out like the wind and carried out to the first quarter, and since 
that time he has dropped back, bumps into the other horses and knocks 
them off stride. 

Much credit must be given to the jockey of Wimpus Bird for keeping 
that horse from following the pattern of his namesake. At this time 
Wimpus Bird is making a strong bid, attempting to come up on the 
inside, buat NO!—SOUTHWEST DIVISIONS and WESTERN CLASS 
close in in front of him and his bid is eut short. 

At the second jump, which as you remember is named FINDINGS, 
we witness several of the horses encountering trouble—TRANSIT, who 
in years gone by has made this without difficulty, but today is seemingly 
not going to make it—that’s right, he threw his jockey and is aimlessly 
trotting along. Goodness knows what Jockeys Lee and Grandfather 
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Clause will do when they get to that jump, if they ever do, after their 
experience back at the EVIDENCE Jump. The jockeys of SOUTH- 
WEST Divisions and WESTERN CLASS are looking worried as their 
steeds didn’t do as well on that jump as they expected. FREIGHT FOR- 
WARDER hasn’t made the jump yet. 

Passing the second jump, we find the WIMPUS BIRD running out 
in front with a little to spare followed by COORDINATION and 
BANANA BOY. BUT LOOK who’s coming up there on the inside, old 
PRESSURE. No show to that old boy, but my, how he works. He’s 
striding beautifully and the phantom jockey is working no more than 
he would during a morning canter in the park. 

We approach the last jump, the WATER JUMP. And from that 
point follows the home stretch. THE WATER JUMP, by the way, isa 
peculiar one—made easy for some and made exceedingly difficult for 
others by track rules. It is divided in half. The right side is a very high 
hedge bordering a wide water hole—whereas the left side is a low hedge 
bordering a very narrow water hole. Under the rules some may go via 
the left side while the others must go by the right side. But here the 
horses come driving to the jump. WIMPUS BIRD and COORDINA- 
TION come up almost neck and neck but just as they crouch for the 
jump, PRESSURE coming up on the inside jostles POLITICS over to 
the right, forcing him to fall against WIMPUS BIRD and COORDINA- 
TION. PRESSURE makes the low short jump with ease while 
POLITICS, being pushed from his usual position of advantage, hasn’t 
the stamina for a high long jump and falls exhausted in front of the 
high hedge. The jostling didn’t do WIMPUS BIRD and COORDINA- 
TION any good, but their jockeys, having their horses well in hand, 
put them over the jump, but badly in stride. 

Into the stretch they go—SOUTHWEST DIVISIONS, WESTERN 
CLASS, FREIGHT FORWARDER, COORDINATION and WIMPUS 
BIRD, very closely packed with PRESSURE on the rail. WIMPUS 
BIRD decides it is enough and reverses direction to get a better view 
of where he has been. COORDINATION drops for lack of support. 
SOUTHWEST DIVISIONS, INCREASED RATES, and FREIGHT 
FORWARDER are giving their all—their jockeys are driving for all 
they are worth—they’re running neck and neck. BUT here comes 
PRESSURE—watch that jockey ride. There! it’s over. It’s PRES- 
SURE by a nose. INCREASED RATES second, with FREIGHT FOR- 
WARDER third. 

Now they are leading PRESSURE back to the Judges’ Stand to 
receive the magnificent wreath of Fourth Section Applications. And 
now, ladies and gentlemen, the great secret is out—we have learned the 
identity of the hitherto unknown jockey of the winning horse, PRES- 
SURE, and that, gentlemen of the Practitioners, is each of you, as there 
is not one of you who won’t ride him when you get the chance. 








Transportation and Government * 


Hon. SaMvuEu B, PETTENGILL, 
Member of Congress, 
Indiana 


IVE years and five days ago the National Transportation Committee, 
headed by ex-President Coolidge, came into being at the request of a 
large number of trustee holders of railroad securities. 

The subsequent and notable report of that committee described our 
transportation system as a matter of the ‘‘first magnitude’’ and its 
efficient operation of ‘‘national necessity.’’ 

That report was made public in the depth of the depression. How- 
ever serious the whole transportation problem was at that time it is 
searcely less acute today, and with respect to railroading it is probably 
more critical today than then. 

The cold fact of the record is that for nine consecutive years the 
percentage of railroad mileage in receivership has steadily increased 
until today that percentage is 29.2, or the highest in a half century if 
not in the entire history of American railroading. 

These figures are not pleasant. There are some, however, who think 
it is better to look them squarely in the face, rather than depend for their 
betterment upon Pollyanna propaganda or governmental incantations. 
“If wishes were iron horses, beggars might ride.’’ Wishes, however, do 
not stoke boilers. 

Many causative factors to which the Transportation Committee called 
attention a half-decade ago still exist. In addition, new ones, undreamed 
of in the philosophy of the early ’30s, have come into being. They have 
come from government itself. 


GOVERNMENT UNCERTAINTIES 


I refer to two in particular. One is the attempt to destroy the inde- 
pendence of the United States Supreme Court; the other is the attempt to 
destroy the independence of the government’s great regulatory bodies. 
The latter is known as the reorganization bill. Last winter it was over- 
shadowed by the Supreme Court measure, but there are many who con- 
sider it of almost equal importance. 

That bill is still pending. Because it is almost certain to be pressed 
this coming session it merits much closer attention than it has so far 
received. : 

No one can understand its implications who does not recall the re- 
moval of Mr. Humphreys from the Federal Trade Commission, a re- 
moval which the United States Supreme Court, on the same day of the 
NRA decision unanimously held was an unconstitutional exercise of 
executive power. 

The reorganization bill, in broad outline, is designed to put the 
administrative commissions under Cabinet members with the usual power 





* Address delivered at the Annual Dinner, The Associated Traffic Clubs of 
America, St. Louis, Missouri, October 12, 1937. 
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to hire and fire. Among these agencies are the Interstate Commerce 
Commission, the Federal Trade Commission, the United States Tariff 
Commission, the Federal Power Commission, the Federal Communica- 
tions Commission, the Securities and Exchange Commission, ete. 

The reorganization bill, in short, is to cause railroads, trucks, buses, 
water carriers, hydro-electric power, telephone, telegraph, radio, trade 
practices, competition, the issuance of securities and therefore credit con- 
trol, and dozens of other important functions of thousands of indus- 
tries, to be ‘‘sicklied o’er with the pale hue’’ of politics. All this to be 
contemporaneous with the civil service being at the lowest estate in a 
generation. Economic problems are to be placed at a still greater hazard 
of political answers. 

Take radio, for example. Presumably the Communications Commis- 
sion is to be made a branch of the Post Office Department. I leave to 
your imagination the enormous pressure to abuse, and the hidden black- 
jack if the control of radio, especially during political campaigns, is ever 
put in the hands of any Postmaster General—Republican or Democratic 
—Will Hayes or James Farley—who is, by the code of politics, the 
present or past head of the political machine of the party in power 
which wants to stay in power. 


A PouiticaL CoMMISSION 


Take the Interstate Commerce Commission. Suppose it ever comes 
under the domination of an administration committed to government 
ownership. Under such control it is easy to imagine how nationaliza- 
tion would become inevitable. The carriers would be subjected to finan- 
cial starvation so that the government would be the only buyer at 
sheriff’s sale. The starvation diet could be prescribed by Congress or 
by the executive branch alone without even consulting Congress or 
changing existing law. 

Couple that with a Supreme Court that would ‘‘cooperate’’ with 
the executive and would not ‘‘undertake to override the judgment of 
Congress on legislative policy,’’ however confiscatory such policy might 
be, and the deed is done. The sturdy bondholders would join the social- 
istic parade in the frantic hope of salvaging some poor part of their 
investment before it is too late. 

There is, I hasten to add, no apparent intention to bring this pro- 
gram to pass. I am talking about the danger of the abuse of concen- 
trated power, which no wise statesman or citizen should ever minimize. 
I am talking about the fear of the abuse of this power, if the reorgani- 
zation bill passes as proposed, on the part of the prospective investor in 
the transportation securities of the Nation. I suggest in the interest of 
recovery and prosperity, that he be relieved of this legislative night- 
mare by the defeat of the dangerous concentration of power contained in 
this bill. 

It is no secret that the members of the great Commissions at Wash- 
ington do not want their independence destroyed. It is no secret that 
they are grateful to the members of Congress who are fighting for their 
independence. It is no secret that they will be grateful to you if you let 
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your Congressman know that you want these Commissioa members to be 
free men, and not the water boys of politics. I invite you to lend a hand. 

This invitation goes to all of you, whether shippers, motor and bus 
carriers, water carriers, air carriers pipe line carriers, railroad carriers, 
or the investors in any form of transportation. While government 
ownership or nationalization in all probability will strike first at the 
railroads, the sequence of its probable extension is not hard to fore- 
cast. When the bull buffalo goes down, what happens to the rest 
of the herd? It is to be supposed that Uncle Sam as owner of the 
rails, and operating them at a probable deficit to be made up by further 
taxes on large blocs of voters, will look kindly on motor trucks and buses, 
ships, pipe lines and airplanes competing with him and further increas- 
ing his rail deficits? I speak of probable deficits because they are 
probable. Added to the present difficulties of the rails, there will be the 
added voting pressure of shippers to get the taxpayer to pay part of the 
freight—a disposition already manifest in all government conduct of 
business. 


STATE SocraLisM 


The last stand against state socialism will be made by the railroads. 
When and if they go, who then is safe, who then is secure, whether en- 
gaged in competing transportation agencies, or in any form of business 
or industry ? 

I hold no brief for the rails as against other carriers. I mention 
them only because they are nearest the gun. The present problem of the 
rails is the potential future problem of all other carriers and of all other 
business. That problem is to keep alive under private ownership. 

Let me repeat. I hold that the consumer of transportation, like all 
other consumers, is entitled to most and best for least. If on a fair field 
and in an equal struggle the railroads were to follow the streetcar, the 
interurban and the canal to the scrap pile, let them go! It would be 
tough on their owners but it is the price of progress. I have no sympa- 
thy with the ‘‘planners’’ who would handicap each horse with legisla- 
tive weights to insure that none will win! 

I unequivocally endorse the position of the National Transportation 
Committee that ‘‘economic competition must decide the question of sur- 
vival’’ as between the rails and their competitors. 

The railroads filled the canals with silt and weeds; coal oil drove the 
whales back to the sea; natural gas turned out the kerosene lamp; the 
incandescent bulb makes the going tough for the gas jet. But mankind 
marches on and has made and will always make its greatest progress 
when no lobby at Washington or the State Capitol holds the umbrella 
of political paternalism over inefficiency and senility. 


RESPONSIBILITY OF Business MEN 


_ What I fear more than the socialist or communist is the American 
business man completely discrediting the whole system of free enter- 
prise and constitutional democracy by rushing to Washington to put 
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legislative shackles on his competitor and creating a law made monopoly 
for himself, the end result of which is to reduce the total production of 
goods and services—the Nation’s wealth, which in turn, increases the 
eost of living, reduces the standard of living and so increases social 
unrest. 

It is almost certain that the limitless potentialities of our science and 
technology and their promise of ‘‘the more abundant life,’’ which is the 
just aspiration of every American home, are being stifled by all this 
effort to advance by legislation the interest of some particular class or 
group. 

It is probable that in their total aspect the wealth and purchasing 
power of the nation as a whole is not increased a nickel, and that the 
pocket of some American is impoverished by the exact amount by which 
some other pocket is legislatively enriched. 1936 total national income 
was less than before the depression, despite a population increase of 6.4 
per cent. 

When I contemplate busybodies with their vast plans for directing 
the lives and enriching the purses of millions yet unborn, I feel like 
going up to one of them and asking him, ‘‘ Kind sir, please tell me the 
price of wheat next Saturday !’’ 

Thomas Jefferson once said that it is the true business of govern- 
ment ‘‘to prevent men from injuring one another, but leave them other- 
wise free to follow their own pursuits of industry and employment.’’ 

If the whole history of the human race means anything, nations 
become prosperous as a result of being free. 

It is the American business man, the chief beneficiary of our sys- 
tem of free enterprise, who has given that system its worst black eye by 
being a party to this Chinese maze of privilege, protection, subsidy, 
monopoly and price fixing that is strangling the creation of wealth. 

I say this as the friend of business and of American institutions. 
It may be that I am naive to even hope for a cessation of this struggle for 
power in legislative halls, group against group, but I am certain that it 
paves the way for the Man on Horseback. 

In a notable paper three years ago Gustave Cassel of Sweden pointed 
out that the pressures of business interests upon government for special 
privilege for themselves or legislative handcuffs for their competitors 
leads inevitably toward ‘‘ planned economy’’ and hence to dictatorship. 

Because government grants favors to capitalists, it is appealed to, 
by voters, to grant equalizing favors to workers and farmers. 

Because it creates agencies to benefit producers, it must create other 
agencies to protect consumers—the consumer’s bureau and the producer’s 
bureau each lobbying Congress for more money to checkmate the other! 

And so government goes about grasping for more and more power 
to cope with the abuse of the privileges it has itself created. 

Out of this tanglefoot that is throttling free enterprise there is an 
opportunity for an economic Abraham Lincoln who will free business 
men from the shackles wrought not by communists, but by themselves. 

You men and women are engaged in many competing interests. 
But you are more than competitors. You are Americans. And you are 
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the fathers and mothers of American boys and girls. With what anxiety 
have you often wondered what sort of America your boys and girls will 
have ten, twenty, thirty years from now. Are we going to leave our chil- 
dren as rich a legacy as our fathers left us? Are we going to continue 
to sell them into the slavery of the State, to become the pawns of modern 
Caesars ? 

This is a practical question,—none more so. It comes right home to 
us in the field of transportation. It means, among other things, that 
competition for the nation’s carrier business should be limited to the 
economic field and not be carried on in legislative halls. Insist that your 
competitor be given no legislative advantage and demand none for your- 
selves. In short, the Square Deal and the Golden Rule. Will some 
learned economist suggest a better platform ? 


DeEmocrATIC PROGRAM 


In the campaign of 1932 Mr. Roosevelt suggested several planks of a 
transportation program. One was the regulation of motor carriers by 
the Interstate Commerce Commission. That has been done and I am 
happy to have helped it along. Another was the repeal of the recapture 
clause. It is repealed. Another was the overhauling of the federal receiv- 
ership law. It is overhauled. Another suggestion was the creation of a 
coordinator. Mr. Eastman became coordinator and ceased to be coordi- 
nator, leaving many valuable suggestions, The coordinator statute ex- 
pressed the desire of Congress that the railroad situation be improved. 

But the ‘‘more comprehensive national transportation policy’’ to be 
presented to Congress in 1934 has not been formulated. 

What remains to be done? The problem has never been better sum- 
marized than by Mr. Roosevelt in his 1932 Salt Lake. City speech when 
he said : 


“My policy goes to the root of the difficulty. While 1 would do everything 
possible to avert receiverships which now threaten us, I seek to bring the oper- 
ating balance sheets of the railroads out of the red and put them in the black.” 


That was five years ago. Despite a greatly desired recovery in many 
industries our largest industry still faces difficulties which make its 
plight of immediate national concern. 

Let me summarize the situation as it is today. 


StorMy WEATHER AHEAD 


As stated, the percentage of railroad mileage in receivership is 29.2. 
Another 10 per cent escaped the sheriff, but 39 per cent of total mileage 
was in the red in 1936 after four years of general recovery. 

For all Class. I roads, for the five years 1932-1936, net income after 
fixed charges, including interest, averaged only $2,043 087, or one-quarter 
of one per cent on equity securities of $8,029,964,698. This is a five- 
year average of two bits on $100 of stocks, as against 534 per cent, con- 
sidered a fair capital return only a few years ago. Meantime, hundreds 
of millions of bonds are in default. For the above figures I am indebted 
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to my friend, former Interstate Commerce Commissioner, Ezra Brainard. 

In the light of this record is it any wonder that the recognized 
spokesman for savings banks and insurance companies, the largest hold- 
ers of railway securities, has recently announced that they would make 
no ‘‘further substantial investments in the railroad field unless and 
until the future of the transportation industry is more encouragingly 
indicated than it is today.’’ 

If that market is closed where will the roads go to finance the pur- 
chase of even the new equipment and deferred maintenance so greatly 
needed and which would contribute so much to the reemployment of idle 
Americans? 

Well, they can go to the R.F.C. and P.W.A. They have been there. 
They have borrowed $717,000,000, 56 per cent of which, or a cool 400 
million, remained unpaid December 31 last. The government budgets 
the balance! 

Not the least of the many virtues of Uncle Sam is that he kindly 
bails out some of the roads from the bankruptcy courts into which his 
policies are pushing them! What we really need is a coordinator for 
Uncle Sam! 

My only excuse for continuing this sad tale is the hope that the 
telling may make some slight contribution toward saving not only the 
railroads, but all carriers and all free enterprise from state socialism. 
So, as Shakespeare once advised, ‘‘let us seek out some desolate shade and 
there weep our sad bosoms empty.”’ 


A DrsouaTE SHADE 


Like a shadow with a dagger railroad costs and uncertainties dog the 
heels of improvement, whatever it is, and it is not much. 1936 gross 
revenue, to begin with, was two billion dollars less than 1929. For 1936 
freight traffic was 11.6 per cent below 1930; passenger traffic was 16.4 per 
cent less; net operating income was $202,000,000 less, and passenger 
miles were less than in any year in the thirty years 1901-1930. Car load- 
ings in 1936 were 29.3 per cent less than the five year average, 1926-1930. 

Against these lower traffic figures, we must place increased ex- 
pense. Material, fuel and supply costs in 1936 were up 24 per cent over 
1933, or $140,000,000. These price trends continue to point up, steel rails 
having advanced 9 per cent since last March. 

Taxes for social security, unemployment, old age retirement and 
other tax items show an increase of outgo of $83,000,000 in 1936 over 
1935. High and probably higher taxes will be the lot of all of us for 
years to come. 

Last spring, by voluntary agreement, wages of all non-operating em- 
ployees went up 8 per cent, a new annual estimated burden of $98,000,- 
000. In Chicago the other day the wages of the operating men also in- 
creased an annual estimated sum of $35,000,000, or total estimated an- 
nual wage increase of $133,000,000. 

For a short time during the worst of the depression a 10 per cent 
wage cut was in force, but this was fully restored two years ago last 
April. 
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Last year annual earnings per employee averaged $1,734, or 69 cents 
per hour, the highest pay, and may I add, the highest type of railroad 
worker in the world. 

Legislation to limit trains to 70 cars has passed the Senate, and is 
now awaiting action by the House of Representatives. It is estimated 
this would cost the roads more than $125,000,000 annually. 

Other pending legislation is the full crew bill and the six hour bill, 
which if passed, would add an estimated $400,000,000 to $600,000,000 to 
operating cost. 

Net earnings down, costs up. What about rates? Almost imme- 
diately after the restoration of the 10 per cent wage cut in April 1935, 
the roads obtained an emergency rate increase. On December 31st, last, 
these increases, over strong objection, were permitted by the Interstate 
Commerce Commission to expire. During the 21 months these emer- 
gency rates were in effect they alone supplied about 7/10 of total net 
income. In 1936 they alone paid all but fifty million of net. Many 
important roads escaped red figures only because of these rates. Never- 
theless they were permitted to expire. 

The record fact is that the cost of our high quality rail transporta- 
tion per mile for both freight and passenger is less than at any time in 
human history, here or abroad. The rate for freight per ton mile is now 
93 of a cent, as against 1.04 cents in 1932, and 1.27% cents in 1921. 
Meantime, Ex parte No. 115 remains unacted upon after pending a 
year. 

The effect of these cumulative stresses is shown by today’s situation. 
For August 1937, net railway operating income of Class I railroads was 
22.2 per cent less than for the same month in 1936. 

For all Class I roads for the month of July, net operating revenue 
shows a loss of $1,194,770, as against July 1936. Expenses are now 
running at the rate of $300,000,000 more than a year ago. 

This should dispel the idea that the plight of the roads is alone 
“due to the depression’’ which took its toll of all industry. 

The railroads are suffering from monetary rickets. The depression 
aggravated the disease but did not cause it, The cause is financial malnu- 
trition of long standing. The fact is that during not a single year in 
the 17 years since 1920 have Class I roads earned the fair return con- 
templated by the Transportation Act of that year. Railroad credit has 
been gradually undermined in prosperity and depression. In prosper- 
ous years they were not permitted to accumulate any fat for the seven 
lean years since 1930. 

When it is held in mind that it is not gross, but only net income 
that creates credit, the seriousness of the situation to the roads, and to 
the heavy industries whose prosperity depends in so large degree upon 
them, is so clear that he who runs may read, if he will read! 

The private market for railroad securities, if it is not to be lost 
forever, needs tangible assurance that government is going to adopt the 
“comprehensive national transportation policy’’ which President Roose- 
velt promised in 1933. Meantime, the ‘‘‘cat and mouse’’ treatment of 
the roads by the Interstate Commerce Commission ought to end. In 
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As Lord Byron once said of one of his characters, ‘‘ He is the mildest 
mannered man that ever scuttled ship, or slit a throat with all true 
bearing of a gentleman.’’ 

I leave it to your imagination to ponder the final result with refer- 
ence to industries in which shippers and passengers will always outvote 
owners and investors. 

This is only one step in the threatened breakdown of constitutional 
morality. Militant voices are heard to the effect that the railroads should 
not be permitted to pay their debts, to recognize their contractual obli- 
gations. This is sugarcoated with high-sounding phrases such as ‘‘the 
necessity for reorganizing capital structures,’’ even with respect to rail- 
roads admittedly solvent. 

Whatever may be said with reference to bankrupt roads, with 
respect to solvent roads it is nothing but a political drive for repudiation, 
in the interest of lower freight rates. By way of confession and avoid- 
ance it is said that the railroads are over-capitalized. I do not know 
the fact of this matter but it is my understanding that the findings of 
the Interstate Commerce Commission demonstrate mathematically that 
the true value of railroad properties exceed by five billion dollars the 
outstanding par value of their stocks and bonds. If this is so, the moral 
obliquity of the program must be apparent to everybody who still 
believes that enduring prosperity can be built only upon the basis of 
recognizing the integrity of contracts. 

So long as the Constitution and a free Court stand there is certain 
assurance that property rights and the standards of business integrity 
upon which our Nation rests, will not be thrown to the wolves of poli- 
ties. If, however, our courts are to become a part of the political 
branches of government this assurance is ‘‘gone with the wind.’’ When 
and if such assurance vanishes where will you get the money to rebuild 
and reequip the transportation agencies of this country except out of 
the Federal treasury. 

I have heard it said many times that you cannot eat the Constitution. 
I have heard this said too many times. As a scientific statement of 
dietary fact the statement is obviously correct. It is, however, no more 
correct than to say you cannot eat the Ten Commandments nor the 
Sermon on the Mount. Those who go about this country today, in high 
places and low, saying that you cannot eat the Constitution, do not 
make the statement as a scientific fact of diet and digestion. The state- 
ment is made to discredit the Constitution of the United States, and to 
destroy the faith of our people in the things our fathers wrought. It may 
be that one cannot eat the Constitution, but under its protection more 
people have eaten more bread for a longer period of time here in America 
than any other people under any other form of government in human 
history. 

Precious and priceless as are the intangibles of the Constitution— 
freedom of worship, of speech, of the press, of petition, of assembly, 
of elections—let us discuss the Constitution for a moment from its bread 
and butter aspect. 
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What has constitutional government meant to us? It has meant 
safety, stability and confidence in place of uncertainty, turbulence and 
turmoil. It has placed the great rights of Americans beyond the ordi- 
nary hazard of changing popular majorities. Under our Constitution 
property has been free from the risk of legislative confiscation, whether 
the cabin in the wilderness or the skyscrapers in New York. One hun- 
dred and fifty years ago capital from abroad began to pour across the 
Atlantic and is still coming by the hundreds of millions to employ our 
men and build our canals, our railroads, our factories. As we became 
wealthy we invested with confidence in our own long-term bonds in 
preference to those of any other nation on the globe. For five genera- 
tions no one has seriously thought of ‘‘selling America short.’’ 

The Constitution was written at a time of financial chaos; the 
repudiation of debts, public and private, and when worthless paper 
money was passed from hand to hand as rapidly as people could get 
rid of it. The Constitution, however, said that no state could pass 
legislation repudiating contracts. It recognized that human rights mean 
little unless property rights are also secure. What was the result? 
Within three years after the new government under the Constitution 
was established, Alexander Hamilton, as secretary of the treasury, bor- 
rowed three million florins from Holland on better terms than any other 
nation on the face of the globe, with the single exception of Great 
Britain. It was the Constitution that established the credit of the young 
Nation and under it, the little seven per cent of the people of the entire 
globe who live in the United States, in the period of 150 years have 
gathered together 45 percent of the wealth of the world. 

It is this edifice that is proposed to be torn down! 

In our elections, whichever party won, the defeated party has always 
gracefully accepted the result—far different than in the countries of 
South America and Europe. Why? Because the great rights of Ameri- 
eans, both human rights and property rights, have been sure, whichever 
party won. Freedom of worship, of speech, of the press, of family rights, 
of property against the legislative confiscation of political majorities, 
have never been at stake in our election campaigns. Consequently, we 
have had conditions under which wealth could accumulate. 

If the present administration is entitled to a ‘‘sympathetic’’ court, 
is not the next administration, whatever it may be, and all administra- 
tions thereafter, equally entitled to a ‘‘sympathetic’’ court? If not, 
why not? The precedent once established will be a powerful instrument 
in the hands of all administrations yet to come. Every administration 
has a ‘‘mandate’’ from the people. And if the proponents of the court 
packing bill are not to deny to all future administrations what they claim 
for the present administration, then the personnel of the Supreme Court, 
its number, its age, its decisions and the meaning of the Constitution of 
the United States will be at issue in every political campaign hereafter. 
Nothing will be settled. Everything will depend upon the count at the 
ballot box. 

Consider the effect of all this on the future growth and prosperity 
of the country. Consider the questions that will then be presented to 
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the managers of our business and to investors. How can they then plan 
with confidence on the long range development of our industry and 
build up enterprises which may not amortize their original investment 
and come into a profitable period for years to come? When you substi- 
tute majority government or one-man government for constitutional 
government you are subjecting the future growth of this country to all 
these legal and legislative hazards in addition to the ordinary hazards 
to business itself. 

Can we expect the same constantly rising standard of living in the 
future that we have had in the past if we destroy the conditions under 
which this has become the richest and greatest nation in the world? This 
is one of the meanings of constitutional government that are too often 
overlooked. 

As Sir Henry Maine said: ‘‘ All this beneficent prosperity reposes 
on the sacredness of contract and the stability of private property, the 
first the implement and the last the reward for success in the universal 
competition.’’? That wealth has not always been equitably distributed. 
It is not so now. Nevertheless, in no other country, now or in the past, 
has the common man been served one-half so well. 

Free enterprise has not always distributed fairly the plenty it has 
created, but the totalitarian state has created no plenty to distribute. 

The Constitution of the United Statesis the greatest liberal document 
ever written. No one can advance liberal principles by weakening the 
safeguards of the Constitution. The concentration of political power 
is a Tory doctrine. The distribution and separation of power is a liberal 
doctrine. A Supreme Court to maintain that separation is a liberal 
doctrine. Make no mistake. The Declaration of Independence and the 
Constitution were not written by Tories, and the Revolutionary War was 
not won by reactionaries. 

The fingers that wrote the Constitution have long since turned to 
dust. Their handiwork, thank God, still lives. The men whose dream 
it was, if they were sensible to present events, would no doubt be glad 
that their names are held in remembrance and that the garlands of a 
Nation’s love are being laid upon their graves. But if they could speak 
T am sure they would say, ‘‘Forget us, but do not forget the thing we 
wrought. You are the posterity of whom we dreamed, and for whom 
we lived and died.’’ 

Let us honor them therefore by meeting the challenge of those who 
sneer at their work and them. Let us defend their Constitution and our 
Constitution against all enemies ‘‘foreign and domestic.’’ And let us 
again set sail by the light of the stars our fathers trusted on the greatest 
voyage of the human spirit that the world has ever known. 
saying this, I speak as the friend of the I. C. C., whose sincerity of pur- 
pose and disinterestedness of action over a half century have established 
it as the greatest government commission in the world. 

In the stress of daily problems, however, it seems to me it sometimes 
permits the trees to obstruct the forest. It may be that the Commission 
is overworked and understaffed. If so, it is the fault of Congress, and 
I will do my small part to correct it. 
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But whatever the cause or causes, the need of a large over-all grasp 
of the whole situation is the imperative need of all of the nation’s trans- 
portation agencies and the nation itself. 

Labor strikes are costly to all concerned. But sometimes labor 
gains a benefit as a result. A strike of capital, however, is a game in 
which no one wins. The strike of railroad capital is not ‘‘around the 
corner.’’ It is here and it threatens distress if not actual disaster in ever 
widening circle. The recent furloughing of some 30,000 employes is the 
unfortunate proof. 

It is not to be forgotten that someone must be found with $26,000 
which he is willing to invest in railroad plant and equipment, for each 
man on the pay roll. This proves the essential partnership between 
capital and labor. Neither will work for long without a fair wage. The 
dissolution of the partnership leaves no alternative but unloading on 
Uncle Sam. As Mr. Eastman has so well said, if government ownership 
comes ‘‘the impelling motive probably will not be logic, or theory, but 
the practical one that private enterprise and capital will not be able to 
earry on.”’ 


THE CONSTITUTION 


I cannot close, during this anniversary year, without some reference 
to the Constitution of the United States and the great court without 
which there would be no Constitution. 

The Constitution and transportation are definitely linked together. 
They were so at the beginning. They are so now. 

Nothing did more to wring a reluctant consent to the adoption of 
the Constitution than the bitter need of freeing commerce from the 
restrictions which were strangling it and the growth and prosperity of 
a young free people. Those restrictions were then imposed by the 
thirteen states. There is danger now that they will be reimposed by the 
Nation. 

The men who wrote the Constitution intended commerce to be free 
from every shackle designed to build up one group or section or interest 


. at the expense of other groups or sections or interests. They repudiated 


the mercantilist philosophy and set down on parchment their faith in 
free men and free enterprise. 

No greater concept of government ever came from the brain of men. 
Under it every producer of wealth has today free access to a market of 
130,000,000 people. Under it every consumer has a Nation to supply 
his needs. 

This means that industry, mining, ranching, fishing, agriculture, 
lumbering, ete., can locate where conditions serve it best. It means that 
130,000,000 people can buy where they can buy cheapest, and sell where 
they can sell dearest. It means that the cost of living has gone down 
and the standard of living has gone up. It means more goods to more 
people, which means more jobs to more men. It means most and best 
for least. It means America. 
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But throughout the years these ancient landmarks have been in 
constant danger of being swept away by the legislative pressures of 
groups and states under the provincial and mistaken hope that they can 
build up their own economy at the expense of the Nation. It is probable 
that there is no city council, no state legislature anywhere where these 
efforts have not repeatedly been made. That the landmarks have stood 
is due, and due only to the fact that we have had a great Court whose 
members are responsible not to the clamor of voters, the pressure of 
party, the will of legislators, the command of governors, or the power 
of presidents, but to Constitution and conscience alone. 

It would seem that a Constitution and a Court with the growth of 
a mighty Nation as their legacy would, when attacked, find millions of 
angry men rushing to their defense. Many did so recently, but not 
enough to make the future safe. The assault upon the Court will go on; 
the undermining of constitutional government will go on; the sapping 
of the moral foundation of the nation will go on. If in the elections 
next year the Senators, democrat or republican, who stood like Spartan 
soldiers these recent months are ‘‘ knocked off,’’ the end of constitutional 
government will probably be witnessed by yourselves. The defeat of 
these men would be a ‘‘mandate’’ which no one can gainsay. But a 
vote of confidence in these men will also be a ‘‘mandate,’’ a ‘‘mandate’”’ 
that we will tolerate no short cuts in fundamental law. 

The gravity of the situation is very great. Only fools will laugh 
it off; only ignorance will brush it aside; only the avowed enemies of 
free government will pretend it does not exist. 

It does exist. It exists in the field of transportation and it affects 
the lives of the millions engaged in it. 

I have already indicated the danger to the transportation industry 
if the Interstate Commerce Commission ever comes under the thumb of 
an administration committed to government ownership. You need, 
however, not only an independent Commission, but an independent 
Court. Already we hear agitation that ‘‘due process’’ be limited strictly 
to matters of form and procedure and not to the substance of constitu- 
tional rights. 

This means very simply that the power of legislatures and Com- 
misions is to be increased. It means that the rates and the income of 
public service corporations are to be at the mercy of legislative bodies or 
of regulatory commissions, provided it is all done with punctilious ob- 
servance of procedural etiquette. It means that legislatures and Com- 
misions may enforce rates under which public service industries cannot 


live and thus be forced into bankruptcy and thence into public owner- 
ship. 
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Proposed Reorganization of I. C. C. 


In the last ‘‘ fireside chat’’ of our President he indicated that the bill 
for reorganization of governmental departments, etc., (8.2970) would 
be taken up at the next session of Congress for discussion and passage. 
No announcement has as yet been made concerning the matter of public 
hearings on this bill. 

In the September JouRNAL (p. 502) there appeared an article signed 
by Harry C. Ames in which the provisions of 8. 2970 were compared 
with those of the original Bill (S. 2700) and in which it was pointed out 
that Section 203 as contained in the pending Bill stands, if enacted, for 
a policy which would have a serious and harmful effect upon the Inter- 
state Commerce Commission in the performance of its duties under the 
law. 

Stripped of surplusage section 203 provides: 


(a) That the President has power to appoint, without regard to Civil 
Service, to any position in the government which he finds is 
“policy determining in character,” 

(b) The decision of the President on the question whether any position 
is ‘‘policy determining in character”’ is final, and 

(c) The power thus conferred upon the President is limited to this 
President by the simple expedient of limiting its effectiveness to a 
period of three years from the date of its enactment. 


The Special Committee on Reorganization of the Interstate Com- 
merce Commission which will serve for the current ‘‘ Association’’ year 
desires at this time, to send this message to our membership. 

We shall pass without special comment the terrific scope and degree 
of power conferred by this Bill. It should be obvious to all of us that 
if there is to be a power of selection in respect of Commission personnel 
such power should be vested in the Commission, alone, and should be 
absolutely free of polities or political influence. 

Even conceding merit or necessity in or of such a measure as ap- 
plied to executive departments, it is obviously a misfit as applied to an 
independent establishment designed to function independent of the 
executive. The Supreme Court has said that an establishment such as 
the Commission ‘‘knows no policy save the policy of the law.’’ If that 
be true, then neither it nor its personnel may be deemed to be ‘‘ policy 
determining’’ and there is no point in including it among the agencies 
affected by section 203. Its inclusion in that section, in spite of that 
statement by the Court, and vesture in the President of final and exclu- 
sive power of fixing the status of an employee or a job, makes it clear 
that the section, as now enacted, is either conflicting within itself, or that 
there is no real protection in the language referred to. 

The remedy against this unwholesome situation is simple and clear. 
If Congress will merely eliminate the words ‘‘independent establish- 
ment’’ or ‘‘independent agency’’ from the provisions of Section 203 
all our fears will be set at rest. 

May we ask that those of our members who agree that this Bill is 
iniquitous as applied to the Commission, put themselves to the small 
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inconvenience of writing to their Congressmen and Senators maki 
specific reference to the Bill (S. 2970) and the discussed section (203) 
and requesting that it be made inapplicable to the Interstate Commerce 
Commission. 
Harry C. Amegs, Chairman 
Epwarp S. BrasHEARS 
R. C. Fu.sricut 
LuTHER M. WALTER 
EuLMer A. SMITH 
Special Committee on Reorganization of the 
Interstate Commerce Commission. 





Excerpt From President Roosevelt’s Message to 
Congress, November 15, 1937, Concerning 
Government Reorganization 


With reference to the President’s proposed Government Reorganiza- 
tion plan, that portion of his remarks to the Congress on Monday, No- 
vember 15th, pertinent to S-2970 and in which the Practitioners before 
the Interstate Commerce Commission are concerned reads as follows: 


“To extend the merit system upward, outward and downward to 
cover practically all nonpolicy determining posts. I am giving consid- 
eration to proposed Executive orders extending the merit principle of 
selection under the authority vested in me by the Constitution and 
Revised Statutes. Executive orders, however, have not the perma- 
nence of law; they will not lessen the need for permanent legislation on 
this subject in connection with reorganization. I, therefore, seek a 
statutory modernized machinery for the permanent enforcement of 
merit principles in appointment, promotion, and personnel manage- 
ment throughout the Government service.”’ 


This proposal is in line with the Bill now before Congress which 
would make the President the judge of any position that is ‘‘ policy 
determining in character.’’ Consequently, such positions, under his 
own interpretation, would not come within the merit system, or Civil 
Service Act. 





New Reports of Former Coordinator 


A ‘‘Report on Short Line Railroads,’’ prepared by the Section of 
Research, and a report on ‘‘The Problem Of The Thin Traffic Branch 
Line,’’ prepared by the Section of Transportation Service, during the 
existence of the Office of Federal Coordinator of Transportation, have 
been posthumously published by The American Short Line Railroad 
Association. Copies of the Short Line Report are obtainable from that 
Association at $1.00 each, and copies of the Thin Traffic Report are ob- 
tainable from it at 50c each. 
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Correction With Respect To Government 
Reorganization Bill S. 2970 


Under date of November 12th, letter was sent to all members by the 
Special Committee of the Association on Government Reorganization, 
ealling attention to the effect of Sections 203 and 206 of S. 2970. Sec- 
tion 206 does not authorize the President to extend all provisions of the 
Civil Service laws to employees of the Government not in the executive 
branch or an executive department, but it does authorize the President to 
extend the application of all provisions of the Classification Act of 1923 
to all employees, including attorneys, examiners, technicians, and per- 
sons occupying positions of a confidential nature, such as secretaries. 

Section 206(a) makes no limitation upon the extent to which the 
President may (after making the finding required in the section) extend 
the provisions of the Classification Act to all employees of any agency of 
the Government. Section 206(d), however, enumerates twelve classes of 
Government employees which are exempt from the provisions of Sec- 
tion 206(a). Independent agencies and commissions are not among these 
exceptions. 

The letter of November 12th was not accurate in stating that the 
selection, promotion and employment of such persons would be entirely 
controlled by the Civil Service Administrator for the reason that the 
Classification Act of 1923 deals with the classification of employees, the 
fixing of compensation, the enumeration of the duties of such, and the 
minimum qualifications required in their selection. It also deals with 
the allowance of increases in compensation and changes in the classifica- 
tion or rating of employees. While as a practical matter this could be 
used largely to control the personnel and the classification of employees 
of independent agencies, it is not accurate to say that it would control 
the selection of the individuals coming within the classes or ratings set 
forth. 

We are informed that Senator Byrd will propose an amendment to 
Section 206 which will except all independent agencies from the provi- 
sions of that section. He will also undertake to eliminate independent 
agencies from the provisions of Section 203 of the bill, which authorize 
the President to make findings that positions are ‘‘ policy-determining in 
character,’’ and thereafter have authority to fill vacancies in such posi- 
tions. Members should write their Senators and Representatives to sup- 
port the Byrd amendments. 


—R. C. Fuusrieurt. 





I. C. C. Grants Increases In Freight Rates 
In Ex Parte 115 


The Interstate Commerce Commission, on October 22, 1937, an- 
nounced its decision on proposals of the principal rail and water carriers 
of the United States to increase fheir rates on certain important basie 
commodities, finding most of the proposed increased rates justified. The 
Commission, however, declined to approve increased rates on anthracite 
coal, iron ore from Minnesota mines to Lake Superior docks, and re- 
fined petroleum in southern territory. In the case of lignite coal some 
of the rates on petroleum products and related articles, and gypsum 
the increases were not approved to the full extent proposed. The pro- 
posal to increase ratings of fifth-class and certain sixth-class articles in 
the official classification was disapproved. 

As nearly as can be estimated, the increased rates specifically 
authorized will increase the revenues of the class I railroads as a whole 
by about $47,500,000 per year, based on the volume of traffic in 1936. 
In general, the approved increases on individual commodities are as fol- 
lows: Bituminous coal and coke, amounts ranging from 3 cents to 15 
cents per net ton in the western district and from 3 cents to 10 cents 
per net ton in other districts; lignite coal, amounts ranging from 2 cents 
to 8 cents per net ton; iron and steel and related articles (except scrap 
iron and steel in the western district), 10 percent, maximum 1 cent per 
100 pounds; scrap iron and steel in the western district and between that 
district and others, 20 percent, maximum 2 cents per 100 pounds; iron 
ore, 5 cents per net ton or 6 cents per gross ton; cement, lime, plaster, 
mortar, and gypsum, 1 cent per 100 pounds; petroleum and its products, 
except in southern territory, also lubricating oils and greases, asphalt, 
pitch and tar, 1 cent per 100 pounds. 

These increases were authorized for application in Mountain-Pacifie 
territory, and an increase in transcontinental rates on liquefied petroleum 
gas was also permitted. As to other Mountain-Pacific and transcon- 
tinental rates, which have been the subject of hearings, no specific find- 
ings were made, but the carriers were authorized to file tariffs publishing 
the rates which they have proposed, subject to possible suspension. 

The Commission expressed the view that, because so large a part 
of the revenue from increased rates on bituminous coal will go to the 
Chesapeake & Ohio, the Norfolk & Western, and the Virginian railroads, 
which are not in need of additional revenue, a permanent increase in the 
coal rates should not be approved without consideration of a possible 
pooling arrangement under which the revenue derived from the increases 
would be so divided that the benefits would largely be confined to the 
lines in need. Accordingly the increased rates on this commodity were 
approved only for a period to terminate December 31, 1938. 

Commissioner Aitchison dissented from the findings of the Commis 
sion except those relating to anthracite coal, iron and steel, iron ore, 
petroleum and its products in southern territory, and the fifth-class and 
sixth-class relations in official classification, and it was stated that the 
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committee of State commissioners which cooperated in the proceeding 
shared his views. In concurring expressions Chairman Miller stated 
that he favored granting all the increases sought except those in the 
fifth-class and sixth-class ratings, and Commissioner McManamy expres- 
sed the opinion that the proposed increases should have been granted 
without exception. 

In respect of other commodities on which increased rates were pro- 
posed in the carriers’ petitions but which have not been the subject of 
hearings thus far in this proceeding, the Commission stated that it 
would modify outstanding orders in other cases to the extent necessary 
to permit the carriers to file tariffs carrying their proposed increased 
rates, subject to possible protest and suspension. 

The Commission’s order is permissive and it is possible that a num- 
ber of the increases authorized will not actually be put into effect. 

The increases in rates authorized by the Commission will not become 
effective until tariffs are filed covering such new rates as the carriers 


decide to publish. The increases authorized will become effective on 
November 15th. 





Additional Increases In Freight and Passenger 
Rates To Be Sought—Ex Parte 123 


The Association of American Railroads, at a meeting in Chicago on 
October 29th, decided to file with the Interstate Commerce Commission, 
without delay, a petition asking for an increase of 15% in the level of 
freight rates except as to coal and coke, lumber, fruits and vegetables 
including citrus fruits, and sugar, for which certain maximums will be 
asked in each instance. 

In addition, the railroads will ask that coach rates for passengers 
traveling in the Eastern Region be increased from 2c, the present rate, 
to 2144c per mile. No change is contemplated in Pullman or commuta- 
tion rates. The railroads in the South will increase their fares in coaches 
to 2c per mile. Western lines are making various increases, such as an 
increase in transcontinental coach fares between Chicago and Pacific 
Coast destinations of $5.00, with corresponding adjustments between 
intermediate points. 

The petition has been docketed as Ex Parte 123. The Commission 
has created a Division, known as Division 7, consisting of Commis- 
sioners Aitchison, Porter, and Caskie, to whom the proceeding has been 
referred for administrative handling. Hearings will commence before 
Division 7 at the Interstate Commerce Commission, Washington, D. C., 
Monday, November 29, 1937, at 10:00 A. M. 

The cooperation of the State regulatory bodies will be invited. 








I. C. C. Grants Increases In Freight Rates 
In Ex Parte 115 


The Interstate Commerce Commission, on October 22, 1937, an. 
nounced its decision on proposals of the principal rail and water carriers 
of the United States to increase their rates on certain important basic 
commodities, finding most of the proposed increased rates justified. The 
Commission, however, declined to approve increased rates on anthracite 
coal, iron ore from Minnesota mines to Lake Superior docks, and re. 
fined petroleum in southern territory. In the ease of lignite coal some 
of the rates on petroleum products and related articles, and gypsum 
the increases were not approved to the full extent proposed. The pro 
posal to increase ratings of fifth-class and certain sixth-class articles in 
the official classification was disapproved. 

As nearly as can be estimated, the increased rates specifically 
authorized will increase the revenues of the class I railroads as a whole 
by about $47,500,000 per year, based on the volume of traffic in 1936, 
In general, the approved increases on individual commodities are as fol- 
lows: Bituminous coal and coke, amounts ranging from 3 cents to 15 
cents per net ton in the western district and from 3 cents to 10 cents 
per net ton in other districts; lignite coal, amounts ranging from 2 cents 
to 8 cents per net ton; iron and steel and related articles (except scrap 
iron and steel in the western district), 10 percent, maximum 1 cent per 
100 pounds; scrap iron and steel in the western district and between that 
district and others, 20 percent, maximum 2 cents per 100 pounds; iron 
ore, 5 cents per net ton or 6 cents per gross ton; cement, lime, plaster, 
mortar, and gypsum, 1 cent per 100 pounds; petroleum and its products, 
except in southern territory, also lubricating oils and greases, asphalt, 
pitch and tar, 1 cent per 100 pounds. 

These increases were authorized for application in Mountain-Pacifie 
territory, and an increase in transcontinental rates on liquefied petroleum 
gas was also permitted. As to other Mountain-Pacific and transcon- 
tinental rates, which have been the subject of hearings, no specific find- 
ings were made, but the carriers were authorized to file tariffs publishing 
the rates which they have proposed, subject to possible suspension. 

The Commission expressed the view that, because so large a part 
of the revenue from increased rates on bituminous coal will go to the 
Chesapeake & Ohio, the Norfolk & Western, and the Virginian railroads, 
which are not in need of additional revenue, a permanent increase in the 
coal rates should not be approved without consideration of a possible 
pooling arrangement under which the revenue derived from the increases 
would be so divided that the benefits would largely be confined to the 
lines in need. Accordingly the increased rates on this commodity were 
approved only for a period to terminate December 31, 1938. 

Commissioner Aitchison dissented from the findings of the Commis 
sion except those relating to anthracite coal, iron and steel, iron ore, 
petroleum and its products in southern territory, and the fifth-class and 
sixth-class relations in official classification, and it was stated that the 
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committee of State commissioners which cooperated in the proceeding 
shared his views. In concurring expressions Chairman Miller stated 
that he favored granting all the increases sought except those in the 
fifth-class and sixth-class ratings, and Commissioner McManamy expres- 
sed the opinion that the proposed increases should have been granted 
without exception. 

In respect of other commodities on which increased rates were pro- 
posed in the carriers’ petitions but which have not been the subject of 
hearings thus far in this proceeding, the Commission stated that it 
would modify outstanding orders in other cases to the extent necessary 
to permit the carriers to file tariffs carrying their proposed increased 
rates, subject to possible protest and suspension. 

The Commission’s order is permissive and it is possible that a num- 
ber of the increases authorized will not actually be put into effect. 

The increases in rates authorized by the Commission will not become 
effective until tariffs are filed covering such new rates as the carriers 
decide to publish. The increases authorized will become effective on 
November 15th. 





Additional Increases In Freight and Passenger 
Rates To Be Sought—Ex Parte 123 


The Association of American Railroads, at a meeting in Chicago on 
October 29th, decided to file with the Interstate Commerce Commission, 
without delay, a petition asking for an increase of 15% in the level of 
freight rates except as to coal and coke, lumber, fruits and vegetables 
including citrus fruits, and sugar, for which certain maximums will be 
asked in each instance. 

In addition, the railroads will ask that coach rates for passengers 
traveling in the Eastern Region be increased from 2c, the present rate, 
to 24%4c per mile. No change is contemplated in Pullman or commuta- 
tion rates. The railroads in the South will increase their fares in coaches 
to 2c per mile. Western lines are making various increases, such as an 
increase in transcontinental coach fares between Chicago and Pacific 
Coast destinations of $5.00, with corresponding adjustments between 
intermediate points. 

The petition has been docketed as Ex Parte 123. The Commission 
has created a Division, known as Division 7, consisting of Commis- 
sioners Aitchison, Porter, and Caskie, to whom the proceeding has been 
referred for administrative handling. Hearings will commence before 
Division 7 at the Interstate Commerce Commission, Washington, D. C., 
Monday, November 29, 1937, at 10:00 A. M. 

The cooperation of the State regulatory bodies will be invited. 








At The Interstate Commerce Commission 


Commissioner Aitchison Honored 


Commissioner Clyde B. Aitchison of the Interstate Commerce Com. 
mission completed twenty years of service as a member of that Com. 
mission on October 5th. Associates staged a surprise party in his office 
on that day to express their felicitations. Commissioner Aitchison’s 
service on the Commission is exceeded by only one member, Commis. 
sioner B. H. Meyer, who will complete twenty-six years as a member of 
the Commission on December 31, 1937. 





New Division of |. C. C. Created 


The Interstate Commerce Commission has created a new Division, 
known as Division 6, to deal with accounting classifications of carriers 
subject to the Interstate Commerce Act. Commissioner Eastman is 
Chairman of the new Division, the other members being Commissioners 
Splawn and Mahaffie. 

Commissioner Caskie, who was a member of Division 5 (Motor Car- 
riers), and who was succeeded on that Division by Commissioner Rogers, 
has been assigned to Division 2, which has charge of rate cases. Com- 
missioner Rogers is Chairman of Division 5. 





Southern Freight Rates Hearing Postponed 


The Interstate Commerce Commission has postponed the hearing set 
for November 10th on the petition of the nine Southern States for lower 
railroad freight rates. The Commission has permitted a group of busi- 
ness firms and organizations in other areas to intervene in the proceed- 
ings. 





Proportional Grain Between Federal Barge Line Ports 


In I. & 8. Docket No. 4280—Proportional Grain Between Federd 
Barge [ine Ports, Division 3 of the Interstate Commerce Commission has 
decided that the Commission has no jurisdiction over proportional port- 
to-port water rates filed by the Inland Waterways Corporation where it 
is shown that there is no common arrangement for continuous carriage 
or shipment with rail lines. 
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Southeastern Passenger Fares To Be Increased 


The Interstate Commerce Commission made public on October 23rd 
an order authorizing the railroads in the Southeastern territory to in- 
erease their coach fares from 114c to 2c per mile, effective upon 10 days’ 
notice. The action of the Commission resulted from an application filed 
on October 20th by the Southeastern Passenger Association. 





Freight Forwarding Investigation 


The Interstate Commerce Commission made public on September 
Qist, the report proposed by Examiner R. N. Tresize in Docket No. 
27365—Freight Forwarding Investigation (Transportation of Consoli- 
dated Carload Freight). The Commission directed that exceptions be 
filed with it and served upon parties of record not later than November 
1, 1937, the replies to the exceptions filed not later than November 15, 
1937. The Commission assigned the case for oral argument on Decem- 
ber 1, 1937. 





Canadian Pacific Great Lakes Line Certificate Granted 


Division 4 of the Interstate Commerce Commission has granted the 
application of the Canadian Pacific Railway Company, under Section 
5 (20) of the Interstate Commerce Act, to install a new steamship ser- 
vice, to be known as the ‘‘ Canadian Pacific Great Lakes Line,’’ between 
Port MeNicoll on Georgian Bay, and the Lake Michigan ports of Milwau- 
kee, Wisconsin, and Chicago, Illinois. The opinion, written by Com- 
missioner Mahaffie, discusses the jurisdiction of the Commission to deter- 
mine questions arising under Section 5 of the Interstate Commerce Act 
when the railroad company concerned is a foreign corporation operat- 
ing in foreign country, Division 4 of the Commission holding that the 
application is within the jurisdiction of the Commission. Pursuant to 
Section 5 (21) of the Interstate Commerce Act, the Canadian Pacific 
Great Lakes Line is required to file tariffs of its rates, schedules and 
practices. 





“Red Caps”” As Employees Under Railway Labor Act 


In Ex Parte 72 (Sub. No. 1) the Interstate Commerce Commission 
has directed each Class I steam railroad, also each switching and terminal 
company, and each Class A electric railway reporting to the Commis- 
sion, to furnish certain information, specified in its order, in order to 
assist the Commission in making a determination as to whether so-called 
“red caps,’’ station porters, station attendants, and others are employees 
of the carriers within the meaning of the fifth paragraph of Section 1 
of the Railway Labor Act. The information is called for with respect 
to each passenger station at all cities of over 100,000 population, and is 
to be furnished not later than December 15, 1937. 





I. C. C. Publications and Releases 





Accident Bulletin 
The Bureau of Statistics of the Interstate Commerce Commission 
has released Accident Bulletin No. 105, giving a summary and analysis 
of accidents on steam railways in the United States, subject to the Inter- 
state Commerce Act, for the calendar year 1936. Copies of this bulletin 
may be obtained from the Superintendent of Documents, Government 











Printing Office, Washington, D. C., at 20¢ each. " 
Scott 
Progression In Freight Rate Mileage Scales atat 
The Bureau of Statistics of the Interstate Commerce Commission , 
has issued, as information, a study made by E. 8S. Hobbs, a statistical deliv 
-analyst in that Bureau, of progression in freight rate mileage scales. Inc., 
The study is confined to an analysis of the characteristics of selected this s 
seales actually prescribed by the Interstate Commerce Commission, and perm 
is without any attempt to discuss the theory or history of the rate servi 
structure. A comparison is also made between the progression in the of th 
rate scales as actually found in the opinions with what would be a pro- form 
gression based solely upon cost of service. The fact is brought out that of th 
considerations other than cost have influenced the construction of the deliv: 
mileage scales actually in foree. No consideration has been given the 
study by the Interstate Commerce Commission. does 
Brot! 
Water Carrier Statistics those 
The Bureau of Statistics of the Interstate Commerce Commission claim 
today released Statement No. 3740—Selected Financial and Operating The 
Statistics From Annual Reports of Carriers by Water, for the Year cove! 
Ended December 31, 1936. truck 
The Interstate Commerce Commission has jurisdiction over common gene: 
carriers by water if they are engaged in transportation of passengers Boot 
or property partly by railroad and partly by water when both are used sone 
under a common control, management or arrangement for a continuous cont 
carriage or shipment, and also over railroad-controlled water carriers is mi 
under certain conditions. In 1936, 102 carriers by water reported to the of th 
Commission, as compared with 138 such carriers reporting in 1929. 8 pe 
The number of carriers by water reporting to the Commission has con- state 
tinuously declined since 1929. Cart 





Fluctuations In Railway Freight Traffic 
The Bureau of Statistics of the Interstate Commerce Commission 
has issued a Statement (No. 3744) showing fluctuations in railway freight 
traffic compared with production, Class I steam railways, 1926-1936. 
Director Lorenz, in the introductory comment, says ‘‘There is wide- 


spread interest in measuring the extent to which steam railways have 
lost traffic to competitive means of transport. * * * In the present lee 
study, a comparison has been made of the trend of railway traffic for a “a 
series of years with indices of national production of the kinds of goods Doel 
which the railways carry.’’ Copies, so far as they are available, will be Roem 
furnished interested members upon request. 10 ( 


122 





XUM 


ssion 
lysis 
nter- 
letin 
ment 


ission 
ating 
Year 


nmon 
ngers 

used 
1u0us 
rriers 
0 the 
1929. 
; con- 


ission 
eight 
. 
wide- 

have 
-esent 
for a 
goods 
‘ill be 


Regulation of Motor Carriers 


Scott Brothers C & D Case To Be Reargued 


The Interstate Commerce Commission has reopened Docket MC-2744, 
Scott Brothers, Inc., Collection and Delivery Service, for reargument 
at a time and place to be fixed later. 

This was one of the first motor carrier cases involving pick-up and 
delivery service in connection with rail line haul service. Scott Brothers, 
Inc., was owned by the Pennsylvania Railroad and had been performing 
this service for it at Philadelphia. In this proceeding it was seeking a 
permit under the Motor Carrier Act to perform pick-up and delivery 
service for the Pennsylvania at New York and Jersey City. Division 5 
of the Commission found Scott Brothers, Inc., fit and willing to per- 
form the service in question and granted it a permit. The importance 
of the decision lies in the determination of the status of pick-up and 
delivery truckers under the Motor Carrier Act. 

Intervening railroads urged that such pick-up and delivery service 
does not come under the Motor Carrier Act, but rather that Scott 
Brothers, Inc., was a mere employee or agent of the Pennsylvania. Of 
those who argued Scott Brothers, Inc., was subject to the Act, some 
claimed it was a contract carrier, others that it was a common carrier. 
The majority of the Division held that pick-up and delivery service is 
covered by the Motor Carrier Act and that in performing such service, 
truckers act as contract carriers, serving the railroads and not the 
general public. 

Commissioner Caskie concurred in a separate opinion, and Commis- 
sioner Eastman filed a dissenting opinion which upheld the railroads’ 
contention that in performing pick-up and delivery service, the trucker 
is merely the agent of the railroad, performing for the railroad a part 
of the latter’s service to the public. He took the view that such service 
is part and parcel of railroad service, subject to Part I of the Inter- 
state Commerce Act, and does not come within the purview of the Motor 
Carrier Act. 





Middle Atlantic Truck Rates To Be Investigated 


The Interstate Commerce Commission has, on its own motion, insti- 
tuted a proceeding known as Ex Parte MC-14, for an investigation into 
the lawfulness of trucking rates in the Middle Atlantic States, includ- 
ing rates, charges and classifications, and the rules, regulations and prac- 
tices relating thereto. This investigation was consolidated with I. & S. 
Docket M-205 (Rates Over Freight Forwarders, Inc.), and hearings 
have been scheduled to begin in Washington on November 10, 1937, at 
10:00 A. M. 





I. C. C. PRACTITIONERS’ JOURNAL 





1. C. C. Declines Reconsideration of Slagle “Bona Fide 
Operation” Case 


The Interstate Commerce Commission has denied a number of peti- 
tions for reconsideration of its decision in Docket MC 2600—EZarl VW. 
Slagle, Contract Carrier Application. This case involved the interpreta. 
tion of the words ‘‘bona fide operation,’’ as used in the Motor Carrier 
Act, 1935, with respect to ‘‘grandfather’’ clause applications. Division 
5 of the Commission held it was not necessary that a carrier prove com- 
pliance with all State laws in order to prove ‘‘bona fide’’ operation. 





Safety Glass Requirements of Motor Carriers To Be Reconsidered 


Division 5 of the Interstate Commerce Commission, on October 26, 
1937, reopened Ex Parte No. MC 4—In the Matter of Qualifications of 
Employees and Safety of Operation and Equipment of Common Car. 
riers and Contract Carriers by Motor Vehicle, for further hearing with 
respect to the reasonableness of the rule relating to the use of safety 
glass as required by the Safety Regulations prescribed by the Commis 
sion on December 23, 1936. This phase of the case was assigned for 
hearing before Examiner Snow, at the offices of the Commission in Wash- 
ington on November 12, 1937. 





1. C. C. Examiner Holds Wilful Violation of State Laws 
Makes Motor Carrier Applicant Unfit 


Examiner Paul R. Naefe of the Interstate Commerce Commission, in 
Docket MC 50439—Becker Transportation Company, Inc., recommends 
that the Interstate Commerce Commission deny the applicant a contract 
carrier permit by reason of the fact that it wilfully violated State laws 
in 464 different cases. The Interstate Commerce Commission has not 
yet acted on his recommendation. 





Cut Rates For Return Tonnage Criticized 


In I. & S. Docket No. M-151, Examiner Naftalin of the Interstate 
Commerce Commission criticizes the proposal of a motor carrier to cut 
rates drastically below the prevailing level in order to secure return 
trip tonnage. This practice was characterized by the Examiner as ‘‘fund- 
amentally unsound’’ and ‘‘preferential.’’ In his proposed report, the 
Examiner says: 


“The rates proposed were published in an endeavor to secure some ton- 
nage for the movement to the coast, which otherwise is made empty. 

“Respondents determined these rates on the theory that whatever 
gross revenue accrued therefrom could be considered as profit. They con- 
cede that the proposed rates are cut severely as they claim that they could 
not secure shipments at a parity of rates in competition with Amsterdam 
Dispatch. 
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Manifestly, such a method of establishing rates is fundamentally un- 
sound. It places an unfair burden on the traffic in one direction and gives 
preferential treatment to traffic in the other. 

“In addition, competing carriers, using the same method of building 
their rate structures but starting from opposite points, would inevitably 
drive each other’s rates down to the lowest levels, at which the carriers would 
not secure revenues sufficient to enable them to render adquate and efficient 
service in the public interest, 

“In view of the drastic cuts in rates below the prevailing level, and the 
reasons given therefor, respondents have failed to show that such rates are 
compensatory. Such a showing is essential.’ 





Truckers To Discuss Rate Situation 

The American Trucking Association, Ine., will discuss improvement 
of the motor carrier rate structure at its meeting in Louisville, Kentucky, 
on November 12th, according to its National Classifications and Rate 
Committee. Among chief objections of trucking groups to new rail 
rates granted by the Interstate Commerce Commission is that the rails 
have been granted permission to raise rates on a reservoir of traffic not 
subject to competitive traffic, and that the trucks have no such reservoir 
of traffic on which rate increases may be applied to offset lower rates in 
other places. It has been indicated that the truckers will raise their 
rates if the railroads will do the same without changing the relative posi- 
tion of each, as suggested by the Commission in its decision. 





1. C. C. Motor Carrier Certificates and Permits 


Up to October 1, 1937, the Interstate Commerce Commission had 
issued 1,044 certificates and 95 permits under the Motor Carrier Act, 
1935. Orders were stayed in 101 cases, and 840 orders for dismissal of 
proceedings were issued. 





Kentucky Truck Weight Law Case 


United States District Judge Ford, at Frankfort, Kentucky, has 
overruled the motion of the State of Kentucky and the intervening rail- 
roads to dismiss the suit brought to enjoin enforcement of Kentucky’s 
18,000 pound gross weight law for trucks, in the case of Adams Packing 
Company, Inc., Et Al, v. McLain, Et Al. Since the case involves the 
important constitutional issue as to whether the Motor Carrier Act, 1935, 
supersedes the State law, the Court permitted the Interstate Commerce 
Commission and the Department of Justice to intervene. The case has 
not yet been heard on its merits. 





Truck Loadings For September 


Truck loadings in September, 1937, resulted in an increase of 4.47 
per cent over freight tonnage carried by motor vehicle, in September, 
1936, according to the monthly statistics of loadings compiled by the 
American Trucking Associations, Inc., and released today. The Sep- 
tember loadings amounted to an increase of 2.54 per cent over the tonnage 
reported for August, 1937. 





1. C. C. PRACTITIONERS’ JOURNAL 





Herbert Qualls Appointed Assistant Director, Bureau of 
Motor Carriers 


The Commission has selected as Assistant Director of its Bureau ¢ 
Motor Carriers Mr. Herbert Qualls, vice Mr. W. Y. Blanning, recenthj 
selected as Director of the Bureau, effective November 16, 1937. 

Mr. Qualls has served as District Director of the Bureau of Mote 
Carriers with headquarters at Nashville, Tennessee. Prior to coming f 
the Commission Mr. Qualls was in charge of the Motor Carrier Departs 
ment of the Tennessee Railroad and Public Utilities Commission. 





Independent Agencies Reporting To President 
Through Son James 


Kighteen of the largest independent and emergency governmen 
agencies, including the Interstate Commerce Commission, Federal Trad@ 
Commission, Securities and Exchange Commission, U nited States Mark: 
time Commission, Federal Communications Commission, National Bitum 
inous Coal Commission, and others, now report to President Roosev elt. 
at half hour weekly conferences with his son and Secretary, Jameg) 
Roosevelt. The President announced that such matters as may be agreed 
upon may later be presented directly to him. He said the move is not 
to be construed as an attempt to reorganize the Government, but as all 
attempt to coordinate the work of the independent agencies. 

Opponents of the President’s plan to lessen the independence of the 
Interstate Commerce Commission do not look with favor upon an inde 
pendent congressional commission, such as the Interstate Commereé 
Commission, having to report to a Presidential Secretary. They believe 
it to be a case of ‘‘getting his head under the tent.’’ 
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U. S. Maritime Commission Adopts Rules 
For Admission To Practice 


The United States Maritime Commission has announced that after 
January 1, 1938, it will maintain a permanent register of all persons 
qualified to practice before it. Rules and forms for the application and 
registration of persons entitled to practice before it have been made 
public. The rules for registration follow: 


No person shall be admitted to practice before the commission whose 
application has not been approved or who has been suspended or disbarred 
from such practice, nor shall firms or corporations be so admitted. These 
rules shall not apply, however, to any regular officer or employe of a ship 
operator or shipbuilder who represents such ship operator or shipbuilder 
before the commission, or to any person who appears on his own behalf. 

1. Classes of Persons Who May Be Admitted. The following classes of 
persons whom the commission finds to be of good moral character and to 
possess the requisite qualifications to represent others may be admitted to 
practice before the commission: 

(a) Attorneys at Law. Attorneys at law who are admitted to practice 
before the Supreme Court of the United States or the highest court of any 
state or territory or the District of Columbia. 

(b) Persons Not Attorneys. Any person not an attorney at law who isa 
citizen of the United States and who shall file proof to the satisfaction of the 
Commission that he is possessed with the necessary legal, technical or other 
qualifications to enable him to render valuable service before the commis- 
sion and is otherwise competent to advise and assist in the presentation of 
matters before the commission. 

2. Applications for Admission. Application for admission to practice 
before the commission shall be made on the forms prescribed therefor which 
may be obtained from the secretary of the commission, and shall be ad- 
dressed to the United States Maritime Commission, Washington, D. C. 

3. Hearing: Withdrawal of Application. The commission in its dis- 
eretion may call upon the applicant for a full statement of the nature and 
extent of his qualifications. If the commission is not satisfied as to the 
sufficiency of the applicant’s qualifications, it will so notify him by regis- 
tered mail, whereupon he may request a hearing for the purpose of showing 
his qualifications. If he presents to the commission no request for such hear- 
ing within 20 days after receiving the notification above referred to, his 
application shall be deemed to be withdrawn. 

4. Suspension or Disbarment. The commission may, in its discretion, 
deny admission, suspend, or disbar any person from practice before the com- 
mission who, it finds, does not possess the requisite qualifications to repre- 
sent others, or is lacking in character, integrity, or proper professional con- 
duct. Any person who has been admitted to practice before the commission 
May be disbarred from such practice only after he is afforded an opportunity 
to be heard. 

5. Statement of Interest. The Commission, in its discretion, may call 
upon any registered practitioner for a full statement of the nature and ex- 
tent of his interest in the subject-matter presented by him before the com- 
Mission. Attorneys retained on a contingent fee basis shall file with the 
commission a copy of the contract of employment. 





Additional Contributors to The Cooley Bust Fund 


x 


James E. Adair 

Hon. Marion M. Caskie 
H. D. Fenske 

Edward F. Stock 
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Bituminous Coal Commission Rulings 


Sale of Bituminous Coal To Federal and State Governments 


The National Bituminous Coal Commission has announced that it 
will not construe as a violation of the National Bituminous Coal Act the 
making of a contract with an agency of the Federal or State Govern- 
ments, or political subdivisions thereof, which contains a provision that in 
the event that Commission shall establish, during the period of the con- 
tract, a minimum price for the class, grade or size of coal produced at 
the mine or mines named in the contract, which is more than the con- 
tract price for such coal, the contract price shall be increased to the 
minimum price so established by the Commission, for the coal shipped 
from the mine or mines and delivery after the effective date of the es- 
tablishment of such minimum price; that the right is reserved to the 
purchaser to enter a new contract for successive 30-day periods until a 
minimum price for the coal shall have been established by the Commis- 
sion; and that the right is reserved to the purchaser to enter a new 
contract for a period of 60 days after the date of the establishment of 
such a minimum price, the price to be paid during such periods to be 
the contract price or the minimum price, if any, established by the Com- 
mission effective on dates of shipment from the mine or mines named in 
the contract. 

Likewise, the Commission will not construe as a violation of the code 
the making of a contract by a code member in conformity with these 
provisions. 





Exemption Of Captive Mines From Bituminous Coal Code 


In a leading decision on the question of captive mines, the National 
Bituminous Coal Commission, on October 13th, granted exemption from 
the Bituminous Coal Code, under the Guffy-Vinson Act, to the Wheel- 
ing Steel Corporation in respect to the mine it owns at Beechbottom, West 
Virginia, and the output of which it consumes. 

At the same time, the Commission denied similar exemption for two 
other mines of wholly owned subsidiaries. 

The effect of the Commission’s ruling is to deny exemption to any 
captive mine whose production of coal is consumed by other than the 
legal entity owning it. 

In an opinion accompanying its order the Commission holds that in 
construing the exemption granted by Congress to so-called captive mines, 
the main purpose of Congress in passing the Act for the regulation of 
the industry should be liberally construed, but that the exemption should 
not be broadened by implication. The question for the Commission to 
decide, the opinion states, is whether coal produced by one corporation 
and consumed by another is entitled to the exemption. In construing 
the language of the Act providing for exemptions the Commission con- 
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eludes that it was not the intent of Congress to create a class of unregu- 
lated coal producers, but that Congress recognized that there is no com- 
merce in the case of coal produced and consumed by the same legal entity. 

The Commission has a score or more of similar cases pending before 
it and in the majority of these applications exemption is sought for 
wholly or partially owned subsidiaries rather than for mines owned by 
the consuming corporation. A number of railroads have sought exemp- 
tion for directly or wholly owned subsidiaries. 





Transportation Maps 


Large-scale maps showing all details of the existing transportation 
system in 13 States have been prepared by the Bureau of Public Roads 
of the U. S. Department of Agriculture in cooperation with the U. S. 
Geological Survey. The maps are on a scale of four miles to the inch and 
are believed to be the most complete of the kind yet made. They are 
produced on sheets of uniform 26 by 36 inch size. 

The maps show in color the location and character of practically all 
transportation arteries such as the Federal-aid and State highway sys- 
tems, important secondary highway connections, air lanes and landing 
fields, railroads, and navigable channels and canals, thus indicating on 
one map all the transportation facilities in the State. 

Following is a list of the transportation maps now available, with the 
number of sheets in each set and the date to which the highway data are 
corrected. The maps are obtainable by purchase from the Superinten- 
dent of Documents, Washington, D. C., at 20 cents a sheet. 


Highway data 


State No. of Sheets corrected to 
Connecticut 1 Jan. 1, 1936 
Delaware 2 June 15, 1935 


Florida 12 April 1, 1935 
lowa 8 Feb. 1, 1934 
Maine 6 July 1, 1935 
Maryland 3 Jan. 1, 1937 
Massachusetts 3 Feb. 1, 1937 
New Hampshire 2 July 1, 1935 
Oregon 12 Nov. 1, 1935 
Rhode Island 1 Jan, 1, 1936 
South Carolina 5 July 1, 1936 
Vermont 2 Nov. 1, 1935 
Washington 9 Aug. 1, 1936 





Journal in U. S. Supreme Court Library 


Copies of the JouRNAL will now be found in the library of the Su- 
preme Court of the United States. Librarian Oscar D. Clarke, who 
requested the copies, says: ‘‘I am sure that our readers, who come from 
all parts of the country, would find your publication a valuable and 
useful addition to our collection.’’ 





United States Supreme Court Action 


The United States Supreme Court convened for the October, 1937, 
Term on October 4th. 

On October 11th it announced its action in approximately 150 cases, 
in most of which petitions for review were denied. 





Court Declines To Pass On Eligibility Of Mr. Justice Black 


The Court denied two petitions seeking authority of the Court to 
attack the legality of the appointment of Associate Justice Hugo L. 
Black. Without passing directly on the validity of Justice Black’s ap- 
pointment, the Court denied the petitions on the ground that the 
attorneys filing them are without sufficient interest to maintain a case, 
Chief Justice Hughes said : ‘‘The motion papers disclose no interest upon 
the part of the petitioner other than that of a citizen and a member of the 
Bar of this Court. That is insufficient. It is an established principle that 
to entitle a private individual to invoke the judicial power to determine 
the validity of executive or legislative action he must show that he has 
sustained or is immediately in danger of sustaining a direct injury as the 
result of that action, and it is not sufficient that he has merely a general 
interest common to all members of the public.’’ 





Illinois Central Cruelty To Animals Act Case 


The Court agreed to review the decision of the lower Court imposing 
a fine on the [Illinois Central Railroad Company for violations of the 
**Cruelty to Animals Law,’’ where it was alleged that cows were kept in 
freight cars on the Illinois Central for thirty-seven hours. 





South Carolina Motor Truck Law Case 


The Court also agreed to review the decision of the United States 
District Court which held invalid a part of the South Carolina Motor 
Truck Law, as relates to sizes and weights of vehicles on the highway. 

The Court began the hearing of oral arguments in the eases on its 
argument calendar. 

At its session on Monday, October 18th, the Supreme Court took 
action in the following eases: 


In No. 415—Escanaba and Lake Superior Railroad Company Vv. 
United States, Interstate Commerce Commission, Et Al, the Court noted 
jurisdiction, granting a review of the decision of the United States Dis- 
trict Court which had sustained an order of the Interstate Commerce 
Commission authorizing the Chicago, Milwaukee, St. Paul and Pacific 
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Railroad Company and the Chicago & North Western Railway Company 
to pool their iron ore traffic, revenues, expenses, and facilities, in the 
transportation of such ore, and requiring the pooling of their earnings 
on class and commodity traffic interchanged between them and the 
Escanaba and Lake Superior Railroad Company at Channing and Escan- 
aba, Michigan, and authorizing the abandonment by the Milwaukee of its 
operations under trackage rights, for the transportation of iron ore be- 
tween those points over the Escanaba. 


In No. 364—Bacon v. Northern Pacific Railway, the Court declined 
to review a decision of the United States Cireuit Court of Appeals in 
which the petitioner, in a grade crossing collision case, in which he ran 
into the side of a train while driving an automobile, claimed that the 
Cireuit Court of Appeals usurped the function of the jury when it re- 
versed the judgment of the lower Court upon a verdict in his favor, and 
held that he was negligent as a matter of law. 


In Nos. 409 and 410—New York Central Railroad Company v. Cin- 
cinnati Union Stockyard Company, the Court declined to review a deci- 
sion of the lower Court involving the question whether a public stock- 
yard company is a common carrier subject to the Interstate Commerce 
Act in respect of the service of unloading carloads of livestock moving 
in interstate commerce. 


The Court held a short session on October 25th, handing down a 


number of orders, but without delivering any formal opinions. 


In No. 17—Texas & New Orleans Railroad Company v. Neill, the 
writ of certiorari heretofore granted was dismissed by reason of the fact 
that upon oral argument it appeared that the only substantial question 
involved was one of state practice. This was a suit under the Federal 
Employers’ Liability Act to recover damages for injuries to and death 
of a ear inspector, the petitioner (railroad) claiming that the evidence 
was insufficient to authorize a recovery under the Federal Employers’ 
Liability Act. 

The United States Supreme Court reconvened on November 8th, 
after a recess of two weeks, and handed down a number of formal opin- 
ions, as well as others. 


In No. 2—Kelly, Director of the Department of Labor and Indus- 
tries, v. The State of Washington ex rel Foss Company, Inc., the Court 
reversed the judgment of the Supreme Court of the State of Washing- 
ton, and sustained a Washington statute which provides for the inspec- 
tion and regulation of vessels operated by machinery and not subject to 
inspection under the laws of the United States. The respondents operate 
motor-driven tugs in Interstate Commerce, and alleged that the Act is 
invalid when applied to navigable waters over which the Federal Govern- 
ment has control. 

The Court held: 

1. The inspection of hull and machinery of motor-driven tugs, not 
carrying freight or passengers for hire, by state authorities, to insure 
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safety and determine seaworthiness, is not in conflict with any express 
provision of Federal laws and regulations. 

2. The state law touches that which Federal laws and regulations 
have left untouched. 

3. The inspection of hull and machinery of motor-driven tugs for 
insurance of safety and determination of seaworthiness is not a subject 
on which uniformity of regulation is required. 

4. The state law has a permissible field of operation in relation to 
the tugs of the respondent. 


In No. 163—Brady v. Terminal Railroad Association of St. Louis, 
the Court vacated its order of October 11, 1937, denying the petition 
for writ of certiorari, and granted the petition. 

In this case the petitioner sued for damages for personal injuries 
sustained while inspecting cars which had been tendered by one carrier 
to the transfer or interchange track of another carrier, the latter being 
petitioner’s employer, and there left standing for inspection and fur- 
ther transport. The petitioner claims that these cars are in use within 
the meaning of those words as used in the Federal Safety Appliance 
Act, so as to render the first carrier liable for negligence under that Act 
for not having grabirons at the top of ladders on its cars well secured. The 
Supreme Court of Missouri ruled that judgment should have been di- 
rected in favor of the respondent carrier since Brady failed to make out 
a case. It also held that Brady, as an inspector of cars, was not such 
a person as to come within the protection of the Safety Appliance Act, 
and that he should have been more careful in grabbing the grabiron 
while testing the ears. 

The Supreme Court of the United States will now settle the issue. 


In No. 502—Shannahan, Et Al, as Trustees, Chicago South Shore 
and South Bend Railroad v. United States, Et Al, the Court entered 
an order noting probable jurisdiction, and will, therefore, pass upon the 
question whether the finding made by the Interstate Commerce Commis- 
sion that the Chicago South Shore and South Bend Railroad is not a 
street, interurban or suburban electric railway is judicially reviewable. 

In No. 412—Wabash Railway Company v. Jenkins, the Court denied 
the petition for writ of certiorari. This is a suit under the Federal Em- 
ployers’ Liability Act to recover damages for the death of the intestate, 
a section laborer. The Kansas City Court of Appeals of Missouri ruled 
that the petitioner could not recover for the death of the intestate, and 
the Supreme Court of Missouri overruled a petition for writ of cer- 
tiorari. By the action of the Supreme Court of the United States, the 
case becomes final in the Kansas City Court of Appeals. 

The Court entered an order allotting the Justices among the several 
Circuits as follows: First Cireuit, Justice Brandeis; Second Circuit, 
Justice Stone; Third Cireuit, Justice Roberts; Fourth Cireuit, Chief 
Justice Hughes; Fifth Cireuit, Justice Black; Sixth Cireuit, Justice Me- 
Reynolds ; Seventh Cireuit, Justice Cardozo; Eighth Cireuit, Justice But- 
ler; Ninth Cireuit, Justice Sutherland; Tenth Cireuit, Justice Butler. 
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Legislation — Pending and Proposed 


President Calls Special Session of Congress 


President Roosevelt, on October 12th, issued a proclamation calling 
Congress into extraordinary session to meet on November 15, 1937. 
The President later announced that the Congress would be asked to 
enact legislation for maximum hours and minimum wages, crop control, 
Government reorganization, regional planning and a curbing of trusts. 
The President intimated that he expects Congress to enact the greater 
part of the special session program before Christmas, leaving to the 
regular session, beginning in January, other legislation, such as tax 
revision and appropriations. 





Amendments To Railroad Retirement Act Sought 


The Railroad Employees’ National Pension Association, following a 
meeting in Chicago on October 11th and 12th, has announced that it will 
recommend the following changes in the Railroad Retirement Act: 


(1) The elimination of the disability clause “totally and permanently 
disabled for regular employment for hire’’ and the substitution therefor of 
“physical or mental disability for his regular employment’’; the elimination 
of the requirement of an employee who has previously received disability 
annuities and has recovered and returned to work, to require of him when 
he definitely retires to accept a reduced annuity to compensate for the dis- 
ability annuities theretofore paid him; the elimination of the ‘30-year” 
clause as a requirement of eligibility for a disability annuity. 
(2) The elimination of the 4 per cent death benefits payable to the 
family of an employee who has become deceased and the substitution of a 
widow’s annuity of $2.50 per month multiplied by her husband’s years of 
service not exceeding 30. 

(3) Compulsory retirement at age 60. 

(4) Provision for a minimum to retiring employees of $2.50 per month, 
multiplied by the years of service not exceeding 30. 

(5) Provision for an annuity of $2.50 to all widows of employees who 
have become deceased on or after the enactment date, August 29, 1935. 

(6) Provision for a maximum annuity of $160 per month and a mini- 
mum annuity of $75 per month for 30 or more years of service. 

(7) Provision that all annuities now being paid or about to be paid be 


recomputed and paid in accordance with the above provisions upon their 
passage. 





Routing Bill and Pettengill Bill Recommendations of American Bar 
Association Committee Disapproved 


The General Assembly of the American Bar Association, by an al- 
most unanimous vote, tabled the recommendation of the Association’s 
Committee on Commerce which recommended that the Association disap- 
prove the enactment of S. 1261, the Routing Bill. 

A resolution proposed by the Committee on Commerce favoring the 
*nactmeni of the Pettengill Bill (H. R. 1668) was likewise tabled. 
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Regulation of Air Transportation 


The first meeting of the Independent Committee on Aviation Legis. 
lation and Regulation, appointed by Secretary of Commerce Roper, pur. 
suant to request of President Roosevelt, was held at the Department of 
Commerce on Wednesday, September 29th. Assistant Secretary of 
Commerce J. M. Johnson was selected as Chairman. The Committee 
decided to devote the month of October to conferences with those inter. 
ested in aviation legislation, after which it will devote itself to the 
drafting of its report and recommendations to the President. 





Railroads Make No Agreement With Brotherhoods 
On Legislative Program 


A. F. Whitney, President of the Brotherhood of Railroad Trainmen, 
stated, in Cleveland, that the railroad operating brotherhoods did not 
make any formal or informal agreement with carrier representatives to 
cease espousing legislation which might be detrimental to the railroads 
during the recent negotiations leading up to the 5\4%4e an hour increase 
in wages of operating railway employees. Whitney said the carrier 
representatives requested the brotherhoods to agree to a five-year mori- 
torium on legislation, but that they were rebuked by Dr. W. M. Leiser- 
son of the National Mediation Board, and that these demands were with- 
drawn. 





Training For R. R. Superintendents and Congress 


An ambitious young man went to a university professor and said: 
**Sir, I desire a course of training that will fit me to become the superin- 
tendent of a great railway system. How much will such a course cost, 
and how long will it take?’’ 

““Young man,’’ replied the professor, ‘‘such a course would cost you 
$2,000 and require twenty years of your time. But, on the other hand, 
by spending $300 of your money and three months of your time you may 
be elected to Congress. Once there you will feel yourself competent to 
direct not one but all the great railroad systems of our country.”’ 





Miscellaneous Volumes of I. C. C. Reports For Sale 


One of our members in the South has the following reports of the 
I. C. C. for sale: 


49 74 83 112 118 122 126 
50 77 85 113 119 123 127 
54 78 89 115 120 124 128 
56 80 98 117 121 125 129 


. . . © a > Al % 
Anyone interested should communicate with the Executive Secre 


tary. 
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With The Railroads 





Locomotive Seating Facilities For Head Brakemen 


A. F. Whitney, President of the Brotherhood of Railroad Train- 
men, and J. J. Pelley, President of the Association of American Rail- 
roads, on October 13th jointly announced that as a result of negotiations 
between the Brotherhood of Railroad Trainmen and a committee repre- 
senting the Association of American Railroads, an agreement has been 
reached regarding the furnishing of seating facilities on locomotives for 
head brakemen on freight trains, the agreement to become effective 
Novmber 1, 1937. 

The negotiations between the trainmen and the railroads resulted 
from a complaint ‘iled by the former with the Interstate Commerce Com- 
mission in an effort to have an order issued requiring that such seating 
facilities be furnished by all railroads. As a result of the agreement, 
and upon request of the Brotherhood of Railroad Trainmen, the Com- 
mission dismissed the complaint. 





Increased Cost of Railroad Fuel Anticipated 


The railroads, which use about 25 per cent of the Nation’s bitumi- 
nous coal production, anticipate an increase in the fuel bill of between 
$16,000,000 and $15,000,000 next year. An attempt is being made to 
obtain a use classification for railroad fuel from the National Bituminous 
Coal Commission, which would permit the sale of coal to the railroads at 
prices below the commercial prices fixed by the Commission. Some of the 
railroads are contemplating direct acquisition of coal mines in order to 
reduce the cost of their fuel coal. 





Railroad Credit Corporation Loan Repayments 


Of the fifty-three railroads to which loans were made by the railroad 
Credit Corporation, in order to meet fixed interest obligations, thirty- 
three have repaid these loans in full. The Corporation loaned these 
roads a total of $73,691,368, of which $52,542,029 have been repaid. 





Installation Of New Railroad Equipment 


During the first nine months of this year the Class I railroads in- 
stalled 56,307 new freight cars, 269 new steam locomotives and 47 new 
electric and Diesel locomotives. These railroads had 24,345 new freight 
cars and 212 new steam locomotives on order on October 1, 1937. At 
that time they also had on order 28 new electric and Diesel locomotives. 
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Thirty Million Citizens Have Interest In Railroad Industry 


Mr. Thomas W. Lamont has pointed out that there are fully thirty 
million citizens with a financial interest in the railroad industry. Of the 
eleven billion dollars of railroad bonds outstanding, almost one-half are 
owned by savings banks and insurance companies. This means that 
millions of savings bank depositors and holders of insurance policies, 
whether they all know it or not, have a vital interest in the integrity of 
these securities. 

Almost two billion dollars additional of railroad bonds form part of 
the endowment of churches, hospitals, and educational or charitable 
institutions. 





Railway Operating Income 

Class I railroads of the United States in September, this year, had a 
net railway operating income of $59,304,948, which was a decrease of 
15.4 per cent compared with the same month last year, according to 
reports just filed by the carriers with the Bureau of Railway Economies 
of the Association of American Railroads. 

This decrease was due to rising costs of operation, which include 
increased cost of materials, supplies and fuel and also a higher wage 
rate. Operating costs in September, 1937, were 5.7 per cent above those 
for September, 1936, while gross revenues in September, this year, were 
only 1.7 per cent above the same month one year ago. The September 
return, however, does not reflect the wage increase to train and engine 
forces which did not become effective until October 1. It does include 
however, the increases to non-transportation forces which became ef- 
fective on August 1. 

The net railway operating income of the Class I railroads in Sep- 
tember was at the annual rate of return of 1.96 per cent on their prop- 
erty investment. In September, 1936, their net railway operating income 
was $70,096,166, or 2.32 per cent on their investment, and in September, 
1930, was $102,852,390, or 3.39 per cent on their investment. 





Chicago, South Shore and South Bend Railway Labor Act Case 


The Trustees of the Chicago, South Shore and South Bend Rail- 
road have asked the Supreme Court of the United States to review @ 
decree of the United States District Court for the Northern District of 
Indiana dismissing its petition seeking to set aside the finding by the 
Interstate Commerce Commission that the Chicago, South Shore and 
South Bend Railroad is not a ‘‘street, interurban or suburban electric 
railway’’ within the meaning of the exemption proviso in the first para- 
graph of Section 1 of the Railway Labor Act, and that it is, therefore, 
subject to the provisions of that Act. The United States District Court 
held that the finding of the Interstate Commerce Commission was not 
an ‘‘order,’’ and could not, therefore, be reviewed by a statutory three- 
Judge Court. The Supreme Court of the United States has not yet 
acted upon the appeal. 
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Pacific Electric Railway Strike Halted 
The National Mediation Board today intervened in the threatened 











































the strike of the employees of the Pacific Electric Railway, the largest elec- 
are tric line in the United States, and temporarily at least averted a strike, 
that called by the Brotherhood of Railroad Trainmen. The Brotherhood 
cies, alleges that its members employed on the Pacific Electric are on a ‘‘street 
v of car’’ basis, whereas the line is a ‘‘railroad.’’ It was announced that 
President Roosevelt had appointed an emergency board, consisting of 
rt of Isaiah L. Sharfman, University of Michigan, Ann Arbor, Mich.; Dexter 
table § M. Keezer, Reed College, Portland, Oreg., and John P. Devaney, Minne- 
apolis, Minn. 
Wisconsin & Michigan Steamship Company 
1ad : Investigation 
se 0 
ag to The United States Maritime Commission on October Ist, instituted 
omics a proceeding, on its own motion, to determine the lawfulness of the 
practices of the Wisconsin & Michigan Steamship Company, Automotive 
clude Dealers’ Transport Company and Michigan Dock Corporation in the 
wage transportation of automobiles between Detroit, Michigan, and Milwau- 
those —} kee, Wisconsin. The investigation will embrace alleged payments or. re- 
were funds remitted to certain persons by respondents out of their lawful 
amber § rates and charges in consideration for the giving of all or a portion of 
ngine § such persons’ shipments to respondents, alleged to be in violation of 
clude § Sections 14 and 16 of the Shipping Act, 1916, and respondents’ fail- 
ne ef- § ure to file agreements, in violation of Section 15 of that Act, and re- 
spondents’ failure to observe provisions of Section 18 of that Act. 
1 Sep- 
prop- , 
meme Punctuation Free In Telegrams 
omber, 
Chairman MeNinch, of the Federal Communications Commission, 
has announced that that Commission has approved revised tariff sched- 
- ules filed by the Western Union Telegraph Company, Postal Tele- 
graph Company, Mackay Radio and Telegraph Company, and RCA Com- 
Rail- munications, Inc., effective October 15, 1937, which tariffs discontinue the 
view @ @ charges heretofore made for punctuation marks in the text of tele- 
— . graph messages between points in the United States. 
Vv e 
re and 
a R. F. C. To Make No Further Commitments . 
refore, § §Inastatement made public on October 18th by President Roosevelt, 
Court § i connection with the budget, it was announced that the Reconstrue- 
yas not § tion Finance Corporation and the Public Works Administration will 
- three- § make no further commitments. Hereafter only present commitments 
not yet § and operating expenditures are to be paid out of their resources. The 


Reconstruction Finance Corporation, on September 30, 1937, had on its 
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books undisbursed commitments aggregating $405,000,000, exclusive of 
undisbursed statutory allocations to Federal agencies and of agreements 
to purchase securities from the Public Works Administration. 





Carriers Taxing Act Regulations Issued 


The Bureau of Internal Revenue, on October 15th, made publie 
Regulations 100, relating to the taxes levied by the Carriers Taxing Aet 
of 1937. 





Railroad Retirement Board Annuities 
Not Subject To Tax 


The Bureau of Internal Revenue has ruled that annuities paid by 
the Railroad Retirement Board are not subject to Federal income taxes. 





National Labor Relations Board Cases 


During the twenty-four months since it began active operations the 
National Labor Relations Board has handled 8,592 cases, involving 
2,430,436 workers. The Board has closed 5,332 of these cases, leaving 
3,260 cases pending on October 1, 1937. 





St. Louis Regional Chapter Elects New Officers, 
1937-38 


The following have been elected officers of the St. Louis Regional 
Chapter for the current year; R. K. Keas, Chairman; Charles M. 
Spence, Vice-Chairman; D. A. Cole, Secretary; John C. Ryan, Treasurer. 
The Board of Directors is composed of the following persons: Carl 
Giessow, George W. Holmes, H. F. Klocker, B. W. LaTourette, William 
E. Rosenbaum, A. T. Sindel and R. C. Trovillion. 





I. C. C. Organization Chart 


Each member of the Association is being furnished, along with this 
copy of the JourNAL, a chart showing the present organization of the 
Interstate Commerce Commission. Due to the expiration of the term of 
Commissioner Tate, and the appointment of Commissioner Rogers, te 
gether with the creation of a new Division, several changes have been 
made in the assignment of Commissioners to Divisions, and in the juris 
diction of the Divisions. 
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KARL KNOX GARTNER DEAD 


News of the sudden death of Kart Knox GarTNER, at 
his residence, the Dresden Apartments, Washington, 
D. C., on November 16, 1937, will come as a shock to the 
many members of this Association who were personally 
acquainted with him. 

Mr. Gartner was a native of Tennessee and was fifty- 
one years of age. He was a graduate of the Sheffield 
Scientific School of Yale University obtaining his degree 
in 1907. Subsequently he obtained his LL.B. degree from 
Vanderbilt University Law School. Following his admis- 
sion to the Louisville, Kentucky, Bar, he engaged in the 
practice of law at Louisville, later becoming associated 
with the Interstate Commerce Commission as an Attor- 
ney-Examiner. In that capacity he represented the 
Commission in a number of important cases, and also 
wrote the reports in several cases of national importance. 
During the World War he saw service overseas as a field 
artillery officer. He resigned his position with the Inter- 
state Commerce Commission in 1920, and since that time 
has been engaged in the practice of law in Washington, 
D. C., specializing in cases before the Interstate Com- 
merce Commission. 

Mr. Gartner was the author of several books and 
many Law Review articles dealing with various phases 
of interstate commerce law. He was one of the organizers 
of the Association of Practitioners before the Inter- 
state Commerce Commission, and was its first Treasurer. 
He is survived by his mother, wife and brother. Inter- 
ment was in Arlington National Cemetery. [A more 
extended biographical sketch will appear in a later issue 
of the JourNaL.] 





